Duquesne Law Review
Volume 23

Number 4

Article 4

1985

Reflections on Ethical Elements of Judaic Halakhah
Phillip Sigal

Follow this and additional works at: https://dsc.duq.edu/dlr
Part of the Law Commons

Recommended Citation
Phillip Sigal, Reflections on Ethical Elements of Judaic Halakhah, 23 Duq. L. Rev. 863 (1985).
Available at: https://dsc.duq.edu/dlr/vol23/iss4/4

This Article is brought to you for free and open access by Duquesne Scholarship Collection. It has been accepted
for inclusion in Duquesne Law Review by an authorized editor of Duquesne Scholarship Collection.

Duquesne Law Review
Volume 23, Number 4, Summer 1985

Articles
Reflections on Ethical Elements of Judaic Halakhah
Phillip Sigal*
I.

INTRODUCTION

This essay concerns itself with aspects of the ethical nature of
halakhah, and of the methodology applied to arrive at halakhic
formulations.' Classical Judaism did not develop a systematic ethics any more than it evolved a systematic theology. But what will
become evident in this essay is that on various levels of concept
and method an implicit ethical thrust to halakhic formulation took
primacy. Further, those responsible for the ongoing development
of halakhah repeatedly sought to improve the halakhah on the ba* A.B., 1950, Yeshiva University; M.A., 1953, Columbia University; M.H.L., 1954, Jewish Theological Seminary of America; Ph.D., 1979, University of Pittsburgh. Rabbinic Ordination, 1954; Member, Committee on Jewish Law and Standards, Rabbinic Assembly.
The reader is advised of the appendix following the text of this essay which provides a
compilation of the abbreviations used when referring to Biblical and Rabbinic scripture.
The Hebrew characters aleph, eyein, vet, and het have been transliterated throughout.
1. The reader is cautioned at the outset that I will use the term halakhah (religious
practice; from halakh, "to walk," signifying the way one lives, norms of conduct), where
other scholars would probably use "law." I will use halakhic where others would normally
use "legal." It is my considered judgment that halakhah is not law, and that it is generally
unhelpful to speak of "Jewish law" except in certain limited instances in reference to civil
and criminal law. See P. SIGAL, NEW DIMENSIONS IN JUDAISM: A CREATIVE ANALYSIS OF
RABINIC CONCEPTS 179 (1972) [hereinafter cited as NEW DIMENSIONS]. See also a recent
work of some interest to our theme, J.E. PRIEST, GOVERNMENTAL AND JUDICIAL ETHICS IN THE
BIBLE AND RABBINIC LITERATURE (1980). Priest, however, does not discuss to any extent the
questions taken up in this paper.
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sis of ethical perceptions, even to the extent of abrogating torahitic
provisions. In this connection the implicit ethics of the halakhah
will become explicit.
It should be recognized, however, that there are inherent differences between the halakhah and other law systems. Foremost
among these is that halakhah from the beginning was not a fixed,
standardized legal system supported by the authority of an autonomous state and reinforced by a justice system free to administer
all penalties in the same way as, for example, was Roman law. 2 It is
not just a matter of the halakhah having evolved unsystematically
over a long period of history, but that multiple halakhic approaches evolved simultaneously. This allowed the people options
from which to choose in their observance of the halakhah. This
diversity, it is important to point out, was not only true of ritual
halakhah, but obtained equally in matters of civil law.3 Furthermore, as a widespread diaspora Jewish communities were all autonomous, each pursuing its own halakhic ends.
A second concern in this essay will be to examine somewhat
more closely certain elements of the hermeneutic by which new
halakhah was formulated and certain underlying ethical criteria
that played a substantial role in rabbinic halakhic deliberation in
the areas of both ritual and civil law. Third, this essay will explore
briefly two themes that will illustrate these two concerns. Fourth,
the paper will draw attention to how this halakhic process has
manifested itself in the New Testament in the legacy of Jesus, and
therewith provide a corrective for the modern misunderstanding of
the relationship of Jesus to the Judaic halakhic process.

II.

THE NATURE OF HALAKHAH AS DISTINCT FROM LAW

Three general principles must be stated at the outset. First,
halakhah was never monolithic, but rather represented multiform
approaches. Second, the halakhah has never been codified, that
term being a historical misnomer for digests and compendia of
halakhah. Third, the halakhic materials drawn upon in the composition of the extant rabbinic literature were not "oral" despite the
pervasive prevalence of the term "oral law." There were written
2. B. COHEN, JEWISH AND ROMAN LAW
PARATIVE LEGAL HISTORY (1975).

(1966); B.

JACKSON, ESSAYS IN JEWISH AND COM-

3. See, e.g., M. San. 3:1, where the matter under discussion is the selection of judges
by a litigant and a plaintiff.
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materials for centuries.4
One of the most difficult myths to shatter in the area of so-called
Jewish "law" is the persistent notion that there was ever only one
legitimate road to follow. An illustration of how this error is compounded is the formulation by a recent jurist that the solution to
the problem of variegated opinions in Judaism "was the creation of
the Halakha. Where there are several divergent views expressed on
any given issue one of them is chosen to constitute the Halakha,
i.e. the binding rule; the others remain dissenting views which are
not binding."' 5 To call one "not binding" and the other "binding"
is to perpetuate the myth. The diversification of halakhic decisions
by the decisors down through the centuries influenced different
communities to diversified practice. No scholar saw himself as a
dissenter. Each thought his decision to be as divinely ordained as
the others, and equally binding. Halakhah was not "the solution to
the problem of variegated opinions," it was variegation itself.
It must be emphasized that the notion of majority rule in
halakhic decision-making is a red herring. Certainly there were
times when the academy voted and the majority decision was held
to be more persuasive, but this system is attested to only rarely
and careful examination of the instances will indicate that special
circumstances existed. Some of the sources pointed to by some
scholars simply do not refer to halakhic decision-making but to
court decisions where, based upon their own questionable exegesis
of Exodus 23:2 some sages insisted on courts of odd-numbers such
as 3, 23 or 71 in order that in legal cases it be possible to obtain a
majority vote. Scholars would be more accurate if they argued
4. Documentation and further amplification of the first two principles will be given in
the course of this section of the essay. As for the written nature of "oral law" which I term
"oral interpretive Torah," see P. SIGAL, I EMERGENCE OF CONTEMPORARY JUDAISM, Pt. 2:
RABBINIC JUDAISM 52-55, 87 n.15 (1980) [hereinafter cited as EMERGENCE]; select references
to written texts of the so-called "oral" Torah: B. Shab. 6b, 96b, 156a; Men. 70a. See also B.
GERHARDSSON, MEMORY AND MANUSCRIPT 160 (1960). See also EMERGENCE, supra, at 86 n.12
for further references.
5. H. COHN, JEWISH LAW IN ANCIENT AND MODERN ISRAEL 27 (1971).
6. Thus Cohn, see supra note 5, at n.154, points to B. San. 3b which has nothing to do
with halakhic decision-making. At B.B.M. 59b, it is clear that the redactors thought that R.
Eliezer was right, to the extent that a bat kol, a heavenly voice declared him to be correct,
but the majority of his colleagues ruled against him and argued from Ex. 23:2 that "after
the majority one must incline" and from Deut. 30:12, "it is not in heaven," to establish
rabbinic latitude in halakhah and attempt to strengthen majority rule at Yavneh. There was
an attempt to do so but it never succeeded. There is no evidence whatsoever that majority
rule prevailed in halakhah. Again, another source given by Cohn, supra note 5, B. Hul. 11a,
has nothing to do with majority rule in halakhah but rather that when scholars make decisions in uncertain cases they can use a majority of instances or examples as their guideline.
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that there was always a tension in the halakhic process between
those who advocated majority rule and their opponents, but would
at the same time recognize that the process was never
consummated.
In reference to both the first and second principles stated above,
justices, who were all constituents of ecclesiastical tribunals, were
free to follow their own interpretation of scripture and post-scriptural understanding of any given precept or norm. Not until Roman times, and perhaps only under the influence of Roman jurisprudence, was there an effort to systematize, classify and arrange
the halakhah. The earliest such effort known to us is embodied in
the Mishnah.7 Yet any law student at a glance would be able to
determine that this work is in no way a true systematization, and
certainly not a code.8 In this regard it might be of interest to read
An example offered by the Talmud is from B. Pes. 9b: in a neighborhood which has nine
shops which sell kasher meat and one which sells trefah, stray meat which is found and
whose source is unknown may be considered kasher. Thus, what the Talmud is saying there
is that the rabbis may govern their views by the principle of following a majority, but not
that majority halakhah is binding and minority halakhah merely dissent. At M. Ed. 1:5,
moreover, also cited by Cohn, the view is not finalized that majority rule is binding. The
Mishnah raises the issue and seemingly wishes to advocate that principle but to no avail.
One criterion is that only a bet din greater in number and wisdom can set aside the decision
of another bet din; but in practice this was never instituted because first, nobody could
determine which bet din was greater in wisdom, and second, because it was generally understood to mean a contemporary bet din and had no relationship to later revisions of
halakhah. On balance if one thinks carefully about these sources it becomes clear that there
was an effort on the part of some, as there still is, to establish halakhah by majority rule,
but that this wish was never consummated. It should also be emphasized at this juncture
that Ex. 23:2 in any case does not mean what some purport it to mean. It does not command to follow the majority but the opposite, not to follow the majority to do wrong, or to
distort a viewpoint in order to follow the majority. Thus, those who used Ex. 23:2 to oppose
R. Eliezer were in effect distorting the clear meaning of the verse in order to advocate majority rule. Because other scholars could not rest easy with this exegesis majority rule was
never torahitically provable. It might be added that there is no resolution to the ambiguities
involved in whether or not majority rule determines practice in a lengthy discussion of this
at B. Er. 46ab.
7. The reader who does not work with Hebrew would find THE MISHNAH (H. Danby
trans. 1933), very useful. Those who work with Hebrew will find most accessible MISHNAYOTH (P. Blackman trans. 3d ed. 1973).
8. A view close to that which I have expounded for over ten years is that of M.
CHIGmER,

Codification of Jewish Law, II

THE JEWISH LAW ANNUAL

3-32 (1979) [hereinafter

cited as J.L.A.]. See especially his remark on page 7, that the Mishnah was not intended "as
a code which states final norms and indisputable principles of law. . . it records but does
not legislate ....
" See NEW DIMENSIONS, supra note 1, at 60-65. The same is true of all
other supposed "codes" including the most celebrated collections such as SEVER HASHEILTOT

(8th century),

HALAKHOT PESUKOT

(8th century),

HALAKHOT GEDOLOT

(9th century), the

halakhic digests of Saadiah Gaon (9th-10th centuries) and others down through Maimonides' MISHNEH TORAH, the halakhic compendia composed in medieval France, Germany and
Spain, and the sixteenth century SHULHAN ARUKH, still used as a "code" by certain groups
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a legal definition of a code offered by a modern scholar: "a systematic collection of statutes or bodies of law so arranged as to avoid
inconsistency and overlapping, and purporting to be complete." He
adds that the code should also be free of obsolete materials and
not refer to earlier sources.9 Using this as at least a partial yardstick, it is clear that the Mishnah was not intended to be a code.
Unlike any other code or collection of statutes issued by a state, it
contains unresolved differences of opinion as to how a Jew ought to
fulfill a certain precept and offers to the reader a variety of options
in this regard. It consists of much overlapping of materials and obsolete matters providing, for example, for the Temple cultic traditions over a century after its destruction. 0 The Mishnah therefore
was more a historic compendium designed to preserve a body of
learning than a code, and possibly even than as a guide to optional
practices.
It is true that many centuries later Maimonides attempted to
systematize the halakhah in his Mishneh Torah, as did R. Jacob b.
Asher in his Arbah Turim, but that these were unacceptable as
codifications of halakhah is clearly evidenced by the immediate appearance of commentaries that sought to put these works into perspective. The same result obtained when Joseph Karo issued his
Shulhan Arukh during the sixteenth century." The prolific cornthat style themselves "orthodox." Even the latter, however, have divisions each of which
prefers different "codes" and often simply the views of contemporary scholars of their own
persuasion. See M. ELON, HAMISHPAT HAIVRI 949-76 (1973).
9. M.D.A. FREEMAN, The Concept of Codification, II JEWISH LAW ANNUAL 168-79
(1979). See especially id. at 169.
10. An excellent paradigm for the offering of options and for obsolescence is seen immediately upon opening the Mishnah to its first page, M. Ber. 1:1. Obviously the traditions
referring to priestly practice reflect a pre-70 A.D. view. This can hardly point to a contemporary code being drawn up by the compendiast. Further, the options offered at 1:1,, 1:2, 1:3
and so on lavishly illustrate this aspect of halakhah. That later efforts were made to harmonize diverse views and to establish a unified line of conduct does not alter the reality of the
nature of the Mishnah as a non-Code. At this juncture I might even concede a modification
of my view that it is a "guide to practice." Perhaps renewed consideration might lead to the
conclusion that it is no more than an historic repository.
11. See supra note 8. For Moses Maimonides' MISHNEH TORAH there is now the translation issued under the imprint of Yale Judaica Series, ed. Leon Nemoy. The various
volumes of Maimonides' work were translated by a variety of scholars and published over a
range of years. For recent studies of Maimonides see I. TWERSKY, INTRODUCTION TO THE CODE
OF MAIMONIDES (1980); G. BLIDSTEIN, Maimonides on Oral Law, I J.LA. 108-132 (1978); J.
LEVINGER, Maimonides as Philosopher and Codifier, I J.L.A. 133-45 (1978). The ARBAH
TUiM (The Four Rows) is often referred to as Tim; it is available in traditional standard
editions. The SHULHAN ARUKH is modeled after the TUR and like it consists of four divisions
of Halakhah: 1. Orah Hayyim, ritual; 2. Yoreh Dayah, other dimensions of ritual; 3. Eben
Haezer, domestic relations; 4. Hoshen Mishpat, civil and criminal law.

868
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mentaries and supercommentaries that multiplied seemingly without end attested to the fact that in Judaism there could be no true
"code" of halakhah because halakhah is not "law."
All this is not to say that a historical study of Assyrian, Babylonian, Canaanite, Hittite, Sumerian, Greek and Roman law in tandem with Judaic halakhah would not be valuable. Indeed, such a
study would help determine how certain strands of the halakhah
were influenced by these legal systems either because Jews lived in
the lands where these systems were operative, these nations occupied Palestine for long periods of time, or because these systems
impinged upon the Jews intellectually. One would find parallels,
affinities and divergences. Such parallels and affinities are not only
present in the details of civil and criminal law, but even in the
doctrine of revelation. Contrary to popular belief the idea that deity revealed its will to humanity was not originated in the Israelite
doctrines of Election and Revelation but already existed earlier in
pagan law systems. This is clearly seen in the epilogue to the Code
of Hammurabi which considers the code immutable because it is
the word of Marduk revealed by Shamash, god of sun and justice.
The same was also asserted by Plato who pronounced law as divine
revelation and cited the Homeric tradition that Minos went to
Olympius every seventh year to be inspired in his law-making on
Crete."
One must nevertheless bear in mind that what was a law for the
Greeks might have been an option for the Jews, what was a standard procedure for the Romans might have been one of several
procedures open to a Jew. This is not to say that such was always
the case. Certainly an Israelite or Judean king in the monarchical
period (when kings ruled over Israel and Judah, about 1000 B.C.586 B.C.) must have insisted upon obedience to the royal law
within the territory over which he governed. But then arises the
question as to whose law was law, that of scripture or that of the
king?
We have no way of knowing how much scriptural "law" was enforced by the kings, what law embodied in scripture was created by
the kings, and to what extent the kings created and enforced laws
that are not found in scripture. On one level the laws of the Pentateuch as we have them would be inadequate for a great empire
12. See PRITCHARD, ANCIENT NEAR EASTERN TEXTS 178 (1955); PLATO, I LAWS, 1, IV,
712 B. The doctrine of Election expresses the notion that Israel was chosen by God to be
His people, with the sacred task of fulfilling His word. See Ex, 19, especially vv. 5-6.
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such as that of David and Solomon. On another level we know that
Solomon, for example, introduced corvee for his building projects,
a system based on a complex of laws that would have no support or
warrant in any of the Torah's provisions for the worker and for
relations between an employer and his employee. 13 Furthermore,
there were times when society strived to transcend certain norms
of the Pentateuch. Thus King Zedekiah had made a pact with
Jerusalemites to free all slaves. This was contrary to the Book of
Exodus which allowed them to hold fellow-Jews for six years, and
so the Jerusalemites eventually reneged. Apparently prior to that
they had in any case been violating the slave-law of Exodus by not
freeing the slaves in the seventh year. Now, despite the effort to
redress the wrong, they again went contrary to the will of God by
14
recovering their slaves.

These examples indicate that we have no way of assessing the
true state of the law in ancient Israel and Judah. The Torah's
precepts were interpreted, modified and transcended. Yet it was
the Torah that was made into the "law" of the land in the EzraicNehemian reformation ca. 450-400 B.C. And yet again, it was not
only the Torah but also the law of the King (of Persia) which was
set at its side as the law of Jerusalem and Judah. But even beyond
this, while Ezra read the Torah to the people in Hebrew he also
translated it into the Aramaic vernacular, and assisted by Levites,
he added his explanations.' The crux here is in the translation
and explanation. What6 we have here is reference to an emerging
targum and midrash.1

This process of translation and amplifying commentary resulted
in the evolution of post-exilic Judaism into what is termed
13. The basic text indicating that there was royal law extraneous to the divine law is I
Sam. 8:11-17. See I Ki. 5:27; 11:28. It is often noted that the account at 9:22 is at variance. I
think the solution rests in the fact that 5:27 reads mas alone, that is, "corvee," but 9:21 says
that Solomon made of the gentiles mas bved, slave-labor; at 9:22 the verse reads that Israelites were not made into "slaves" (&ved) but this does not preclude a system of corvee on
rotational basis. At 11:28 the term sevel in reference to the northerners signifies "hard labor" and neither supports nor contradicts whether Solomon used Israelites as corvee. The
main text is I Ki. 5:27f. where the details of the arrangement give it authenticity.
14. Jer. 34:8-22.
15. Ezra 7:26; Neh. 8:8f., 13. The Ezraic-Nehemian reformation was an attempt by
Ezra and Nehemiah to restore a pristine form of monotheism in Judah and Jerusalem and
to stabilize religious faith and practice in accordance with their interpretation of the Pentateuch (the Torah) and certain new decrees and promulgations made by them.
16. Targum is translation, but like all translation already presupposes a degree of
commentary; midrash is explanation or commentary, the result of inquiry and research into
a text. The term represents both process and a corpus of material. On these terms and their
function in Judaism, see I EMERGENCE Pt. 2, supra note 4, at 49-52, 226-28, 232.
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rabbinic Judaism and is still the governing process in Judaic religious life. There is no doubt that this process stymies every effort
to understand Jewish "law." The Torah obviously declares that
there is a finality in the "law" God gave to Moses at Sinai and
beyond. There is a command of fundamentalism here, "add nothing . . . take nothing from it."'1 7 And yet paradoxically what is
written and what is commanded is already deemed insufficient for
it must be defined, applied, understood, and translated from generalization to particular. And so contrary permission is granted for
both levitical and non-levitical judges to dispense the law as they
perceive it in their time. 18 The Torah, as written, therefore, was to
be only a set of principles, a guide, and a hermeneutic was to arise
that would enable the sages of Torah such as Ezra to clarify, update, innovate, abrogate and apply. 9 It might be assumed that
when a government issues laws these laws are fixed and subject to
obedience. Thus while Nehemiah was governor, perhaps he enforced the Torah as interpreted by Ezra in tandem with the law of
the king. And perhaps there was an area of law in the civil and
criminal field in which there were no options. But people evidently
had a high degree of choice of which halakhah they would follow in
all matters in which the secular government whether Jewish, Persian, Hellenistic, or Roman had no interest. This "optionalism" is
evident throughout the proto-rabbinic and rabbinic literature.20
17. Deut. 4:1-2; compare also the more limited saying at 13:1 which relates to cultic
practices.
18. Deut. 17:8-13. An example for the need to define leading to options in how to
fulfill a precept: Gen. 1:28 enjoins the human to "be fruitful and multiply." What do these
terms signify? Bet Hillel and Bet Shammai sought to define them as requiring that a person
ought to have at least two children, Bet Hillel maintaining they may be one of each sex, Bet
Shammai arguing that one had to have at least two male children. Bet Hillel exegeted Gen.
1:27; 5:2, that "male and female" were created by God, while Bet Shammai's reason is not
given in the Mishnah. Later 6moraim (teachers of the Talmud) surmised that the view was
based upon Moses' having separated himself from his wife after having had two sons. See B.
Yeb. 61b. An interesting sidelight here is that Plato anticipated by several centuries Bet
Hillel's view that a person should have one child of each sex to fulfill his obligation. See
PLATO, LAWS II, XI, 930D.
19. Ezra is described as an expert in the Torah, a specialist, at Ezra 7:11.
20. For "proto-rabbinic" see I EMERGENCE Pt. 2, supra note 4, Chapter 1. The term
refers to the pre-70 A.D. sages back to Ben Sira and Simon the Righteous, ca. 200 B.C. The
reality of "options" in even what is considered a "revealed" religion where presumably
God's revealed word should be monolithic is characteristic of other religions as well. In Judaism, optionalism is normally expressed through "schools of thought" while in Islam, for
instance, it was expressed geographically. Four schools of thought prevailed in different regions of the Muslim world. See J. SCHACHT, INTRODUCTION TO ISLAMIC LAW 67f. (1964). Muslims are free to move from one school of their "halakhah" to another as are Jews. Moreover,
Judaic halakhah also was often determined geographically, certain halkhah limited to cer-
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The underlying theory of both biblical and rabbinic halakhah is
that it is divinely revealed.2 1 The rabbis not only believed that all
that was ever to be known about Judaism was revealed to Moses,
they also believed that the holy spirit spoke through them as well.
Thus all halakhah was brought under the umbrella of revelation,
and rabbinic halakhah was adjudged in some sense equal with that
of the Torah.2 2 And yet it is clear that there were many points of
contact between contemporary Graeco-Roman Hellenistic law and
rabbinic halakhah as many modern studies have shown. Not only
is there much to learn about Judaic norms from Hellenistic law but
also from the New Testament and the Church Fathers including
Justin Martyr, Irenaeus, Origen and perhaps John Chrysostom.2 3
Maimonides made some effort to denote rabbinic halakhah as
over torahitic halakhah by separating the former from revelation
and seeing a massive component of rabbinic literature as the product of human beings rooted in the Sinaitic revelation. Thus one
might consider that Maimonides understood his version of the six
hundred and thirteen mizvot (precepts) to be the Sinaitic revelation and all else the product of interpretation. 24 Nevertheless, he
was careful not to allow the impression that one might not depart
from the Torah either to permit what the Torah forbids or prohibit
what the Torah permits and thus nullify all human halakhic endeavor. He insisted that the sages may interpret the Torah in accordance with the transmitted tradition, for example, in the matter
of eating dairy and meat. In what I consider a lengthy polemic
against Karaite halakhah, Maimonides insisted that Exodus 23:19,
"You shall not boil a kid in its mother's milk" must mean what
tradition says it means, not to cook or eat meat and dairy products
tain communities or regions. The most notable example of this is the divergence in the
halakhah between sefardim and 6shkenazim who received their names on the basis of geographic distribution.
21. See NEW DIMENSIONS, supra note 1, ch. III.
22. On the revelation of all future understanding of Torah to Moses: B. Ber 5a; Meg.
19b. Cf. Num. R. 19:6. See, e.g., B. Git. 64b-65a; Pes. 30b for the supremacy or priority of
oral torah, that is, of proto-rabbinic and rabbinic teaching. See also B. Git. 60b; Sheb. 39a;
Hul. 60b; P. Peah 17a, and elsewhere; that the sages were granted prophecy: B.B.B. 12a;
that the holy spirit functioned in the rabbis: B.B.B. 14a; Yom. 39b; P. Sot. 16d; Sheb. 38d;
Hor. 48c; Lev. R. 9:9; T. Pes. 1:27; Sinaitic revelation encompassed the words of both the
Torah and the sages: Num. R. 14:4.
23. See Sigal, An Inquiry Into Aspects of Judaism in Justin's Dialogue with Trypho,
18 ABR-NAHRAIN 74-100 (1978-79). I am presently engaged in a study of Origen's CONTRA
CEisuM with a similar purpose in mind. See Cohen's suggestion in JEWISH AND ROMAN LAW,
supra note 2, at xvii.
24. See BLIDSTEIN, supra note 11, at 111.
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together. Otherwise, Maimonides argued, one person would say
that only a kid is prohibited but not a cow, another would say only
if cooked in its own mother's milk and not any other, another
would argue that only domestic animals are so prohibited but not
animals of the hunt and so on. In other words, Maimonides attempted to show that one can take literalist interpretation to absurdity, implying that the Karaites were guilty of that.2 5 Maimonides, nevertheless, was ignoring ancient rabbinic literalism in this
very matter. R. Akiba limited the prohibition to domestic animals
to exclude wild animals, fowl and impure domestic animals, a view
that was temporarily accepted in following generations. R. Yosi of
Galilee, on the other hand, used the occurrence in one verse of
both prohibitions, the one against boiling a kid in its mother's
milk, and one against eating the flesh of corpses that had died natural deaths, to rule that the former refers to any animal subsumed
under the latter which includes wild animals and impure beasts.
Yosi added, however, fowl are not included because its mother
does not have any milk. His view thus coincided with that of
Akiba's on fowl, but by then fowl had been included in the prohibition everywhere except in Galilee.2"
What is of significance here is that the prohibition against eating
and cooking fowl and dairy products together became part of the
tradition of dietary practice despite the original exclusion of it by
two major tanaitic teachers. This demonstrates that rabbinic hermeneutical creativity did not concern itself with the philosophical
or theological issue of whether one might add to the Torah's commands. Maimonides was hard-put to justify all this and so he rationalized it by saying that the rabbis must acknowledge that it is
permitted and that they forbid it because of harmful results which
might ensue. This only begs the question of why God did not know
27
of these harmful results when He ordained the commandment.
Furthermore, in addition to the foregoing aspects of the nature
of halakhah, a so-called "legal history" of Judaic halakhah in a
modern scientific critical sense must somewhat distort that history.
It is not possible to do justice to the theme without recognizing
25. MAIMONIDES, HILKHOT MAMRIM 2:9. The Karaites were a medieval movement that
rejected rabbinic Judaism and attempted to return to a Judaism based primarily only on the
Torah. See further SIGAL, II THE EMERGENCE OF CONTEMPORARY JUDAISM, Survey of Judaism From the Seventh to the Seventeenth Centuries, Chapter 4 (1977); KARAITE STUDIES
(P. Birnbaum ed. 1971); KARAITE ANTHOLOGY (L. Nemoy ed. 1952).
26. M. Hul. 8:4; B. Hul. 116a; Yeb. 14a; Shab. 130a.

27.

MAIMONIDES, HILKHOT MAMRIM

2:9;

BLIDSTEIN,

supra note 11, at 114f.
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that theology is deeply interwoven into the fabric of the halakhah.
To attempt to divorce the so-called "law" from the theology of revelation and the hermeneutic of continuous manifestation of the
holy spirit is to construct an edifice which is not real and therefore
not historical. Consequently it is precisely this theological motif
that makes "comparative" legal study a futile gesture. A second
important caveat must be borne in mind: the earliest post-biblical
corpus of halakhah that has come down to us in the form of the
Mishnah should not be seen as "statutory." It must be recognized
that many rabbis and therefore many courts followed the alternative halakhah of the Toseft& (a supplementary digest of halakhah
that followed the Mishnah) or it would not have been collected,
and also followed their own interpretations of either one of these
two texts.

28

The theological complication in studying Judaic law or halakhah
is seen in the celebrated story of David and Uriah the Hittite. 9 In
the denouement Yhwh's anger expressed in Nathan's parable is directed against David, even though the general Yoab was directly
responsible for the death of Uriah. It is the order of the superior
and not the deed of the subordinate who follows orders which is
held directly guilty of a crass act. Here we see two things. First,
this is a primitive example of the rule that a form of liability attached itself to an order even if one has not committed an act, that
is, incitement to crime is tantamount to committing the crime.
Second, we note that it is only within the framework of historical
anecdote peppered by theology that we become aware of that ancient norm in Israel. 30 In effect, we here encounter an earlier Israelite norm which is later softened by the interesting rabbinic concept formulated in the phrase patur bedinei ddam vehyydb
bedinei shamayim, the individual who, as in this case, ordered or
incited the crime might not be culpable by any human law, but is
culpable by divine law.3 ' Interestingly enough this was essentially
the situation after the Second World War when the Nuremburg
trials found the Nazi leadership which incited or ordered the
crimes guilty even if they had personally not committed an actual
crime. By then, however, many systems of Western law, the En28. JACKSON, supra note 2, at 16, is off the mark when he writes that the Mishnah
"acquired statutory force soon after its compilation." In point of fact, it never did.
29. II Sam. 11:6-12:12.
30. B. Jackson, Liability for Mere Intention in Early Jewish Law, 42 HUCA 197-225
(1971).
31. Id. at 219f., n.103. See M.B.K. 6:4; B.B.K. 55b-56a; COHEN, supra note 2, at 590.
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glish for example, had already developed the concept that incitement to crime makes one liable for the crime. Scholars have seen
in the David story the halakhic-legal categories of causation and
intent, and have discussed it from those perspectives.3 2 Another
category of the halakhah impinges here as well. This is the principle of 6in sheliah ledevar dtberbh, "there is no agent in the performance of a sin," clearly a concept which maintains that one is
accountable for one's own actions and cannot claim that his role as
agent causes the guilt to devolve upon the sender and leaves the
agent free of wrongdoing. 3
It should be pointed out that when David utters his death-bed
suggestions to Solomon and tells him to be sure to execute Yoab, it
is not the sin of killing Uriah but other misdeeds that David
reveals. 34 Thus there was no law or moral concept that attached
guilt to the immoral act of a subordinate who, in effect, acted as a
deputy or agent for his superior. This is strong evidence that the
principle that there is no agency for immorality, and that one cannot hide behind the technicality that the one who appointed the
agent and incited or ordered the crime is guilty did not yet obtain
in biblical Israel. The fact that David was only guilty in the eyes of
God might attest to the fact that there was not yet any law in ancient Israel that attached guilt to the inciter as if he had committed a crime. On the other hand, we might surmise, contrarily, that
David escaped human punishment because as king he was above
the law, whereas had the same act been perpetrated by a common
person he would have been indicted for a criminal act.
In any event the complications and uncertainties inherent in this
one theme illustrate that to understand Judaic halakhah one must
explore the underlying theology. Theology is a constant factor in
assessing the norms of the ancient Judaic society and therefore
comparative study of Judaic law with other law systems is a complex undertaking. More to the point in studying these other systems is the objective of obtaining a better perspective on the Judaic halakhah itself.
Halakhah, at least after there no longer existed an autonomous
Jewish government, was not created as law is created by legislative
action. Halakhah was created by interpretation and application of
32. See Jackson's discussion in Liability, supra note 30. See also Taube, Direct and
Indirect Causation in Biblical Law, 11 VETUS TESTAMENTUM 246-69 (1961). For English law
see Jackson, supra note 30, at 224, and references, id. at n.122-27.
33. B.B.K. 79a.
34. I Ki. 2:5-6.
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scripture. Unlike legislation which, after being involved in juridical
contests, is refashioned by judicial fiat, halakhah was largely refashioned in the academic sphere, in the rabbinic colleges. Something does not become law in the United States because one or
another judge is deemed to be greater scholar, but halakhah was
indeed so formed. 5 Certainly no law is formulated on the basis of a
particular judge's private practice, or on the latest public trend,
yet how a rabbi conducted himself and what the public is doing
often became halakhah.3 6 Certain elements of halakhah, however,
have a kinship to decretal law, law established by executive decree
rather than by legislation, and in modern times often euphemistically called "executive order." In the sphere of halakhah this was
37
called takanah or gezerah.
The foregoing will have to suffice in the interest of space to delineate the nature of halakhah as distinct from law, as a collection
of norms interwoven with theology and as representing the variegated needs of time and place. The inability to codify the halakhah
appears strange to those in quest of certainty but has indeed been
the historic mainstay of halakhic viability.
In sum so far we have seen that the ethical element of the
halakhah manifested itself in prophetic critique of royal law in the
case of Samuel's anti-monarchical view, and conversely in prophetic critique of the insistence on the part of Judean slave-holders first not to transcend the Torah and free their slaves, and sec35. Cf., e.g., the rule that halakhah follows Hillel or Shammai in different instances, or
Akiba (B. Pr. 46b); Ray or Samuel in ritual and cihiil matters respectively (B. Bekh. 49b);
the views of R. Eleizer b. Yakov were generally followed, as at B. Er. 62b, Yeb. 49b, and
many other examples. But it must also be emphasized that in most cases, if not all of them,
there are exceptions to the commonly held view. Thus at B. Hul. l1b the halakhah of
Samuel is followed in a matter of ritual. Thus too, although it is said that Akiba's view
prevails against another individual with the implication that it will not prevail against the
majority, B. Er. 46b, as indeed Haim Cohn, supra note 5, at 27, seems to take it, Akiba's
view was upheld against the majority, e.g., at B. Er. 45a. Cf. M.K. 18a, Bekh 49a, for parallels to Akiba. At B. Er. 45a, in part, the Talmud clearly offers an alternative principle to
obviate the idea that halakhah should follow the majority. The subject is mourning, and the
alternative rule is: the halakhah of mourning is determined on the basis of leniency. See
NEw DIMENSIONS, supra note 1, index entries "leniency." There were also exceptions to the
general practice of trying to follow the greater scholar as, for example, when accepting
greater experience or the views of a particular specialist; compare B.B.K. 53a and elsewhere.
36. B. Shab. 21a; minhag, common public usage is attested often. Cf. M.B.M. 7:1 et.
al. See NEW DIMENSIONS, supra note 1, index entries Minhag, Custom.
37. Takanah was a positive enactment; Gezerah was a prohibition. B.B.B. 8b. Such
takanot were even allowed to violate precedent law based upon Ezra's assumption of the
right of expropriation, Ezra 10:8, or upon Josh. 19:51 as implying the right of communal
leaders to distribute property as they decided.
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ond not to even obey the Torah and free them in the seventh year.
We also saw the ethical motif in the parable of Nathan in the
Uriah affair. The ethical impropriety of ordering an evil even if one
does not directly commit it is clearly taught by Nathan. Although
the direct act of killing Uriah is committed by enemy soldiers the
battle arrangement to expose him was conspired by Yoab. But as
far as Nathan, the man of God, is concerned, the guilty party is
David. This and similar considerations led to two rabbinic
halakhic-ethical formulations that even if one is legally innocent,
one might be ethically guilty, and there can be no surrogate to
commit a sin. Finally, although rabbinic halakhah preserved for itself the right to issue new takanot, the ethical motif of the
halakhah motivated the sages to refuse even for themselves the
possibility of arbitrary authoritarianism by rejecting any gezerah
that the majority of the community was not able to abide in both
ritual and civil halakhah 8 In the following sections we will see
further evidence of this interplay of ethical motif with halakhic
pragmatism.

III.
A.

HERMENEUTICS

Antiquity of Hermeneutics

At a very early time the inherited written scripture was called
torah shebeketav, "the written torah," and its interpretation transmitted from generation to generation was termed torah
shebeelpeh, "the oral torah." 9 The usage of this distinction undoubtedly went back to the earliest of Hellenistic time§ just as
such usage is attested as a non-Jewish communal cultural phenomenon in antiquity. Two types of law were referred to as nomoi engraphoi, "written laws," and nomoi agraphoi,"unwritten laws." So
too, Plato wrote that custom of the fathers protected written laws
and that these customs are the unwritten laws of a society. 0 Thus,
as in this Hellenistic perception, the proto-rabbinic perspective included the notion that the unwritten evolving tradition had the
same legitimacy as the written tradition. Considering that Plato
was a contemporary of Ezra and Nehemiah we have a remarkable
piece of evidence that from the beginning the post-exilic halakhah
of Judaism contained elements similar to the law of its
38. T. Sat. 15:5; B.A.Z. 36a; Hor. 3b; B.B. 60b; B.K. 79b.
39. B. Shab. 31 in Hillel-Shammai stories.
40. Daube, Rabbinic Methods of Interpretation and Hellenistic Rhetoric, 22 HUCA
248 (1968).
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environment.
In Hellenistic and Graeco-Roman society as a whole, the "unwritten laws" were arrived at by rhetorical devices or hermeneutics. So too in Judaism there developed a parallel science of interpretation. This was applied to scripture. In some cases the devices
used by scholars were similar in both instances, but it would be
inaccurate to attribute the "origin" of Judaic hermeneutics entirely
to the Hellenistic milieu. The system is as old as scripture itself
and like all "origins" of different facets of human culture should be
pushed further back into a remote past.4" The summary formulation of seven basic midot or hermeneutic principles is attributed to
Hillel (1st cent. B.C.-lst cent. A.D.). 2 Hillel, however, professed
to have derived them from the two proto-rabbis Shemayah and
Abtalyon (mid-lst cent. B.C.) who were termed darshanim (expositors) by their contemporaries and later scholars. 3 Varro in Rome
wrote monographs about words and synonyms, following older
Greek models as early as 150 B.C., further attesting to the notion
that hermeneutics is to be traced into the earlier Hellenistic age.
Each stage is only a continuation, revision and expansion of older
44
models.
This relationship between proto-rabbinic hermeneutics and Hellenistic rhetoric was undoubtedly intensified directly and indirectly
by the travelling proto-rabbis who visited Alexandria and had occasion to acquire Alexandrian-based Hellenistic legal philosophy
41. In this regard a more definitive study of pre-exilic Canaanite, Egyptian, Assyrian,
Babylonian and Persian hermeneutics would be of great interest. The interpretation of Neh.
8:8 at B. Meg. 3a, P. Meg. 74d, B. Ned. 37b indicates that a defined science of scriptural
interpretation is at least as old as the earliest post-exilic period.
42. The term midot in this context should be understood as "canons" or "rules" by
which interpretation of texts was conducted. These seven hermeneutical principles are enumerated in T. San. 7:11: 1. Kal vehomer, deducing from a major to a minor or vice-versa to
derive a new halakhah; 2. Gezerah shavah, an inference or decision reached by drawing an
analogy from another passage in scripture which has the same wording; 3 and 4. Binyan av,
a standard set on the basis of one scriptural verse or by two verses with common characteristics; 5. Kelal uperat, limitation of the general by a particular on the basis of the general; 6.
Explaining one biblical passage on the basis of another with similar context; 7. Something
proved by the context itself. It would take us too far afield here to illustrate all of these, but
several will come up for discussion in the body of this essay. See also Sifra (ed. I. H. Weiss)
3a; Ab de R.N.A. 37; T. Pes. 4:1; B. Pes. 33a, 66a. See also J. DOEVE, JEWISH HERMENEUTICS
IN THE SYNOPTIc GOSPELS AND AcTs ch. 3 (1954).
43. See B. Pes. 66a; P. Pes. 33a; they are called darshanim at B. Pes. 70b. The conjecture that Shemaya and Abtalyon were from Alexandria has been maintained by many modern scholars but is still not verifiable. See DAUBE, supra note 40, at 241.
44. DAUBE, supra note 40, at 240 n.7. At 246, Daube takes note of Cicero's discussion
of such literary rhetorical devices as early as 173 B.C.
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and method. On the other hand more research is required to determine the extent of this hermeneutical methodology dating back to
pre-Hellenistic times and even used in earliest post-exilic days, if
not also in the pre-exilic period in the Wisdom, Priestly and Prophetic schools. Thus, there occur cases of kal vehomer, the deduction from the major to the minor or from the minor to the major
within scripture itself."' The antiquity of the midah of interpretation, a fact alluded to by later sages who claimed that Moses already used the kal vehomer before he gave the Torah to Israel
points to the antiquity of the evolution of Halakhah. The significance of this for the history of religion is that it indicates that
there was not as dramatic a break as is often thought between preexilic and post-exilic Judaism.""
At this juncture it will be helpful to illustrate the foregoing with
at least one example of kal vehomer from each of Torah, Prophets,
Writings and Apocrypha. The examples to be offered will bring us
into the third century B.C. at which time Hellenistic and later
Graeco-Roman methodology comes into play.
B. Scripture
1.

Torah

a. Exodus 6:12 reads "Moses spoke before the Lord saying, 'Indeed, Israel did not listen to me, how will Pharoah listen to one
who is of stilted speech?'" The kal vehomer is here explicit in the
juxtaposition of the terms hen (indeed) and vedikh (how), and in
other cases is made explicit by hineh (behold) and df (certainly).
The idea at Exodus 6:12 is clearly: if Israel did not listen to Moses,
it can be inferred how much more it is unlikely that Pharoah will
listen.
b. An even more potent kal vehomer occurs at Deuteronomy
31:27, "For I know your rebelliousness and stiff-neckedness; indeed
45.

See S.

LIEBERMAN, HELLENISM IN JEWISH PALESTINE

The Qal Va'Homer Argument in the O.T., 35

55-65 (1950); Louis Jacobs,

BULLETIN, SCHOOL OF ORIENTAL & AFRICAN

pt. 2 (1972). For a brief survey of the three-fold school system in pre-exilic JerusaTHE BOOK OF GOD AND MAN chs. 3-5 (1965). See also the Wolf
Einhorn Introduction to the standard printed texts of the Vilna edition of Midrash Rabbah.
Einhorn catalogued forty, many of which Jacobs, supra note 45, at 223ff, considered farfetched, but not all of Jacob's twenty will stand up to careful scrutiny. Nevertheless, the
point is well-taken and beyond dispute that some of the same hermeneutical principles
known from rabbinic literature were used in pre-exilic Judaism. At Gen. R. 92:7, R. Ishmael
(lst-2nd cent.) only counts ten examples of kal vehomer in scripture.
46. Ab de R.N.A. 2.
STUDIES

lem and Judah see R. GORDIS,
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(hen) when I am still alive amongst you at this time you are rebels
against the Lord, certainly (6f) after my death."
2.

Prophets

a. Ezekiel 33:24 reads, "Man! those who dwell in these ruins in
the land of Israel say thus: 'Abraham was but one and possessed
the land, [how much more so] we who are many the land will be
given to us as a possession.'" This is implicit, the terminology that
makes a kal vehomer explicit being absent.
b. An explicit kal vehomer is seen at I Kings 8:27, which reads,
"Is it so that God will dwell on earth? Indeed (hineh) the heavens
and the upper heavens cannot sustain you, certainly (6f) [not] this
house which I have built." 7
3.

Writings

a. Proverbs 11:31 contains an explicit kal vehomer with the terminology of hen and df. We read, "Indeed (hen) the righteous person is recompensed on earth, certainly (6f) so the wicked sinner.""
b. Job 25:4-6 introduces at the beginning of verse 4 the term
umah, (how much), a typical kal vehomer opening of the later
rabbinic style, and indicates how far back that style was used,
whether much or little. Verse 5 then opens with hen, the balancing
mate, and at verse 6 we have &f. It is of interest to read these
verses in full:
4. How much (umah) is a person justified with God
How much (umah) can one born of woman be vindicated,
5. Indeed (hen) even the moon has no hope
Nor are the stars innocent in His eyes
6. Certainly (6f) then the human worm. 9

4.

Apocrypha

a. Ben Sira 10:31 reads, "He that is honored in poverty, how
much more so in wealth; and who is dishonored in wealth, how
47. The explicit kal vehomer at I Ki. 8:27 helps us understand the implicit one at its
parallel, Is. 66:1.
48. Some translations, e.g., the Jerusalem Bible, translate the last clause as "the
wicked, .

. the sinner," but I am taking the Hebrew rashtt v~hota as a hendiadys, "the

wicked sinner."
49. It is interesting that although the Jerusalem Bible translated Prov. 11:31 as a kal
vehomer, here it totally missed the opportunity to capture the hermeneutical usage. There
are some textual difficulties in Job but space and focus do not permit a discussion of them.
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much the more in poverty."
These examples show that the language ahd thought-pattern of
kal vehomer was natural and was used in a literary way from the
beginning. It is therefore no surprise that the rabbinic sages saw
kal vehomer as Sinaitic and drew the consequence from that that
all halakhah derived from such exegesis possesses the quality of
revelation.50 It is for this reason too that the later scholars believed
that there was a word-science developed as early as the scriptural
era. They exegeted Nehemiah 8:8, which informs us that the Torah
was interpreted, made explicit and clarified to infer that the elements involved were verse divisions, accents, the delineation of
phrases and clauses out of an undivided flowing script, punctuation by means of the musical notations, the tropes, and grammatical rules. They also believed that along with all this literary labor
went the concern to establish the true transmitted text. This procedure also required rules concerning superfluous letters, redundant phrases, prefixes and suffixes. This led to the transposition of
letters and the changing of spellings. These were among the procedures formulated by Nahum of Gimzo, early first century A.D.,
mentor of Akiba. But just as the seven midot of Hillel were much
older, it is clear that all of the rhetorical procedures attributed to
Nahum were much older. 1
Saul Lieberman has shown that the hermeneutical principle
hekesh (analogy) which is not yet listed among Hillel's seven was
nevertheless an early one. He drew attention to the Greek parallel,
parathesis, a juxtaposition or comparison of two items, a term
used by Polybius during the second century B.C. Polybius used
this term along with another term, syncresis which signified a "decision" and used them as parallel terms to denote that both signified a decision based upon analogy, in which two things are equalized. The later school of R. Ishmael expressed it thus: "the word is
open for comparison or juxtaposition to derive a gezerah shavah
(analogy)." It is clear that hekesh was synonymous with gezerah
50. Gen. R. 92:7. Here incidentally we have an example of where Prophets and Writings are considered Torah.
51. Some sages attributed all the rabbinical hermeneutical procedures to Moses, commencing immediately upon the revelation at Sinai. See B. Meg. 19b. Modern scholars who
style themselves "orthodox" continue to adhere to this view. See Z. CHAYES, THE STUDENT'S
GUIDE THROUGH THE TALMUD

(1960). It should be noted here that given the correctness of

the premise that there is to be a high degree of antiquity attributed to the hermeneutical
principles, there ought to be attributed a commensurately high degree of antiquity to many
of the rabbinic traditions that are currently being dated late.
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shavah, and thus the early occurrence of this rule is attested. 2 To
this early Greek period also belongs another hermeneutical midah,
the kelal uperat (the general and particular) which is attributed to
the "early sages," and in one instance is used to infer the same
halakhic conclusion as arrived at by Yosi b. Yoezer who flourished
before and during the early Hasmonean era (200-170 B.C.). 53
C.

The Function of Hermeneutics

Halakhah was determined in a number of ways. It was enacted
by a decree (takanah) or was the conclusion drawn from interpretation of scripture in the academy, examination of public practice,
or by the reinterpretation of older transmitted traditions. The
sages were not oblivious to the fact that their exegesis often was
not in accord with the simple or natural meaning of a verse
(peshat), and realized that it was the external cover for the sweeping changes they effected in the halakhah.5' This they expressed
with such phrases as "that is halakhah, but the rabbis relied upon
a verse," or "the verse is but a support." 55 The hermeneutical use
of scripture was designed to provide continuity and credibility.
They believed that all the guidance that will ever be needed for
the governance of human society is already implicit in scripture,
and need but be discovered by the sages.56
Hermeneutics was not the premise of halakhah but either helped
create it or sought to provide support for the halakhah. Thus,
there was no verse in scripture that prohibited the testimony of
either blood or secondary relations of either the plaintiff or the
defendant in litigation, but the sages found their support for such
a restriction in the halakhah of dut (testimony) at Deuteronomy
24:16. Here we have a significant ethical thrust forward in juristic
procedure to limit the probability of perjury and self-interest in
litigation. The verse simply reads, "Parents shall not die because
of children, nor children because of parents; each person shall die
for one's own sin." The natural meaning here as is evident from
the last clause is that one does not die for the sins of the other.
But Targum Onkelos already understood that to mean bedut,
52. LIEBERMAN, supra note 45, at 59 ff. See also DOEVE, supra note 42, at 65.
53. Sifra (Weiss ed.), 22d. Cf. J. LAUTERBACH, RABBINIC ESSAYS 220ff (1951).
54. "A verse should not be separated from its natural meaning": B. Shab. 63a; Yeb.
lb; 24a.
55. B. Er. 4b; Suk. 28a; Kid. 9a; Ber. 41b; Yom. 80b; B.M. 88b.
56. That the oral interpretive torah was revealed at Sinai: B. Ber. 5a; Meg. 19b, and
parallels.
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"through the testimony of parents or children," a translation
which was expressed by the word poom, one is not to die "by the
mouth (testimony) of the other." This was true derash (commentary) rather than mere targum (translation), and by extension the
halakhah prohibited not only the testimony of parents and children against each other but all testimony of all relations in all civil
57
and criminal cases.
An example from the law of bailment based upon Exodus 22:9f.
will illustrate the use of kelal uperat, Hillel's fifth rule. The verse
reads, "If a person gives another a donkey, an ox, or a sheep, or
any animal to watch, and it died, received an injury or was kidnapped without anyone seeing . . . there shall be an oath . .. ."
We have here a series of particulars: donkey, ox, sheep, followed by
a general term, "any animal." The question arises in a real case
whether the law of the liability of a bailee applies only to the animals listed or because of the general term "any animal" will also
apply to unlisted animals. The same question arose in Roman law.
In the halakhah it was settled by the hermeneutical rule kelal
uperat by which it is always the second one that counts. That is, if
the kelel or generalization is first and perat, the particular is second, the generalization is limited by the particular. If, on the other
hand, the reverse is true, the particular is expanded by the generalization. In the case at hand, the particular comes first and the
generalization afterward, and consequently it was maintained that
the generalization expands the particular and signifies that liability
will apply to any animal.5"
The original seven rules attributed to Hillel were expanded to
thirteen in a formulation made by R. Ishmael, probably late in the
first century. In addition to these there were others that were either later or had not been included by Hillel and Ishmael. It appears, for instance, that the rule of hekesh, analogy, was very old,
yet found its way into neither list.5 9 Allegory was another form of
1

57. See Sifre 280; B. San. 27b; P. Targ. Deut. 24:16. Cf. also the discussion at B.B.K.
88a, which also depends upon the exegesis of Deut. 24:16 as referring to testimony.
58. Cf. MEKH (Lauterbach ed.), III at 120 if; on the other hand at Lev. 5:2 where "any
impure thing" is followed by the listing of particulars, the general is limited by the particular. See Sifra, 22d. Cf. also Sifra to Lev. 1:2 for the use of hermeneutics, Sifra at 4c. See
Daube, supra note 40, at 253.
59. See above and note 52. Ishmael's norms include Hillel's; he also derives additional
sub-norms from Hillel's fifth rule, the kelel uperat; he omits Hillel's sixth rule, that one
might explain a biblical passage in accordance with another passage of similar content, and
innovated one entirely new one, that when two passages in scripture contradict one another
you use the third to reconcile them. The hekesh rule is seen, e.g., at Ex. 18:2 where the verb
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hermeneutics and was used as early as the sixth century B.C. by
Greek philosophers who employed the method to explain Homer
and Hesiod. The Stoics used allegory extensively as did Philo of
Alexandria. Plato rejected allegory and Aristotle is said to have ignored it.20
One final example will conclude this section on the function of
hermeneutics. Deuteronomy 21:18-20 contains the celebrated case
of the perverse and rebellious son. If he disobeys his father or his
mother after they have already warned him of his fate for further
violation they may seize him to charge him before the elders of the
city. They declare "this son of ours is perverse and rebellious and
will not obey us; he is a wastrel [zolel] and a lush [soveh]." The
Torah then enjoins upon such a son capital punishment to serve as
a deterrent to others. This institution of the perverse and rebellious son, like the ordeal of the sotah (promiscuous wife; Numbers
5:11-31), and others, already appeared obsolete and ethically reprehensible even in antiquity and were no longer acceptable in Judaism. In one way or another they had to be abrogated. In the instance of the perverse and rebellious son, the exegesis of limitation
employed to word after word of the pentateuchal passage made the
passage virtually inoperative. In this connection a hekesh was used
in which Proverbs 23:20 was brought into play where the same
terms zolel and soveh appear and were interpreted to be limited by
their modifiers basar (meat) and yayin (wine). Thus what began as
a general rule against a rebellious son became a rule only against
one who excessively imbibed meat and wine. Further exegesis limited the son's culpability to the three months of his adolescent
growth of pubic hair, only if both father and mother agreed, and if
shalah, to send, is used describing Moses' having sent away his wife, Zipporah. Similarly, at
Deut. 24:1, where a man is permitted to write a writ of separation and send away his wife
when he has found some infidelity in her, the verb used is shalah. Consequently some sages
argued that Moses wrote his wife a get, a bill of divorce. Others used another hekesh of Ex.
18:2 juxtaposed with Ex. 3:10 where shalah is also used and only signifies God sending
Moses to Pharaoh, and therefore maintained that Moses did not divorce his wife. It appears
to me that both views although open to the charge of white-washing a questionable action
by Moses, actually therewith sought to stress an ethical norm: the former that Moses did
not commit polygamy when he married the Cushite (Num. 12:1), the latter that Moses was
not so callous to the wife of his crisis-time in life (Ex. 2:15-21).
60. A good survey of this question is found in Raphael Lowe, The "Plain"Meaning of
Scripture in Early Jewish Exegesis, PAPERS OF THE INSTITUTE OF JEWISH STUDIES, LONDON
(J.G. Weiss ed. 1964). The essay must be read with extreme caution, however, for some of
Lowe's interpretations and conclusions are unwarranted. One of his conclusions, however,
has merit: that the strict distinction between peshat and derash, the so-called natural
meaning and the conclusions of exposition should be jettisoned, as it is almost impossible to
give many sections of scriptures a "simple" or natural meaning.
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they were both strong enough to seize him and take him to the
elders. 1
What we see here is that functioning with the humanitarian motive informed by the love command, with new conceptions of parental authority in the air, and with revulsion against such life and
death power over a child, the sages abolished a scriptural institution. There can be no doubt that their negative view of Deuteronomy 21:18-20 preceded their abrogation of it, and that the hermeneutics employed were merely the rhetorical device to support
their action. This was the ultimate significance of hermeneutics. It
was an instrument to enable continuing viability of Torah. In this
case the principle of hekesh was not used academically or as a literary exercise with the consequence of new halakhah being formed.
On the contrary, the need to abrogate old practices required hermeneutical support, and in order to validate the abrogation the
hermeneutical rule of hekesh was brought into play.
D.

Criteria of Halakhic Revisions

The foregoing has cursorily and selectively discussed the hermeneutical devices used by sages of ancient Judaism in order to bring
about change in halakhah and in the ethical import of the
halakhah. In this section I will briefly examine select criteria that
motivated them. Reference has already been made to the humanitarian motif that impelled them to abrogate the institution of the
perverse and rebellious son. I have elsewhere delineated four other
basic motivations that governed proto-rabbinic and rabbinic
halakhic activity, and subdivided these five motivating factors into
twenty-two basic criteria. 2
Space does not permit all twenty-two criteria to be examined
here and consequently I will limit myself to some broad strokes on
the canvas. The proto-rabbinic and rabbinic halakhists were careful to consider scientific data.6 3 Admittedly this sometimes led to a
proliferation of new requirements and restrictions as was the case
with dietary practices. But the reverse can also prove true today,
that, for example, owing to scientific data on glazed china and
chemical transformation of ingredients used in modern processes,
61. B. San. 68b-72a.
62. NEw DIMENSIONS, supra note 1, at 73 ff. The four additional motivating factors in
the halakhah were, broadly speaking, historical, intellectual, aesthetic, and economic. See
also NEw DIMENSIONS, supra note 1, at 223 n.9, 218 n.2.
63. Id. at 97-100.
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prolific relaxation of the numerous restrictions are possible. Similarly, the ancient sages softened the harsh prohibition against marriage with a pazuah dakah (Deuteronomy 23:2), one whose testicles have been crushed. They defined its limits, and on the basis of
medical science available to them, they concluded that in some
cases procreation remained possible, in other cases they saw possibilities of healing, and were lenient when the condition was a
birth defect rather than caused by human action. 4 The significance in this is not in the matter at hand so much as in the ramifications of ethical dimensions in the halakhah and the theoretical
conclusions one can draw for continuing innovation and abrogation
on similar ethical grounds. This underlines the thesis stated earlier
that halakhah cannot be evaluated by the same canons as law, and
must be studied from the standpoint of its multiple options and
pluralism.
A second complex of criteria covering much territory were those
related to peace and harmony on all levels of society: domestic,
intra-Jewish relations, Jewish-gentile relations and the general
public good.65 Thus, in response to such values the halakhah, including torahitic traditions, was revised and abrogated and new
norms were innovated. In the modern age there is resistance to
feminism in some more conservative Judaic circles, but those who
support the total equality of women under the halakhah in all matters of Judaism are easily able to support their positions with such
principles. 66
A third overarching principle was that of leniency. This functioned in overlapping ways. In general it led to a tendency to decide certain questions on the basis of a lenient approach to the
matter.67 This alternative orientation to the halakhah was probably most seriously first undertaken by Yosi ben Yoezer in his departure from the more conservative approach that had been in
vogue since Ezra-Nehemiah and is reflected in both Jubilees and
the Dead Sea scrolls. For his more lenient approach Yosi was
64. Deut. 23:2; M. Yeb. 8:1; B. Yeb. 70a, 75b, 76a passim.
65. These were basically termed: mipnei shalom bayit; mipnei darkei shalom and
mipnei tikun haolam. All three (domestic, social peace, public good) were directed at private and civic tranquility, and in modern terms might include interfaith and interracial
relations. See M. Git. 4:2-7, 9; B. Git. 32-48; B. Git. 59b.
66. See Sigal, Women in a PrayerQuorum, 23 JUDAISM 174 (1974); Elements of Male
Chauvanism in ClassicalHalakhah, 24 JUDAISM 226 (1975). See also my Responsum On the
Status of Women, to appear in the Proceedingsof the Committee on Jewish Law and Standards of the Rabbinical Assembly for 1984.
67. NEW DIMENSIONS, supra note 1, index entry "leniency."
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dubbed "the permitter. "' 68 The halakhic literature speaks of kula
and humrah, leniency and stringency, permissive and restrictive
approaches. Yosi ben Yoezer was instrumental in bringing about
the ascendancy of leniency for a period. It might not be a coincidence that the permission to bear arms on the Sabbath in selfdefense was innovated during Yosi's last years.6 In any event during the ensuing period there arose a tendency to prefer the lenient
approach in halakhah. Thus, whether it was the view of the Bet
Hillel or Bet Shammai was not as important as following the lenient view. One way of formulating the preference for leniency was
koah dehetera ddif, "the power of the permissive argument is preferable." R. Ishmael, for example, argued that it is incumbent upon
the advocate of a stringent halakhah to prove his case. An outstanding example of where the proto-rabbis differed from others in
assuming a lenient posture is the Sabbath halakhah. Here they
enunciated the principle that saving life took precendence over the
Sabbath, a consideration unknown in the Pharisaic halakhah of
70
Jubilees and Qumran.
IV.

SELECT THEMES OF THE HALAKHAH

A.

Abortion

The subject of abortion is chosen because it is a significant contemporary issue, and because the halakhah has a distinctive attitude toward it which differs widely from that of the current "prolife" groups and from that of the Roman Catholic Church. While
the halakhah is always pro-life, as is evident in the rule of pekuah
nefesh, the permission to waive Sabbath observance in order to
save life, it would not condone the extreme positions on abortion
taken by some of these groups. Further, a fresh analysis might
even illustrate that the classical halakhah will also differ from the
views of those contemporary groups in Judaism who classify themselves as "orthodox. '7 1 Thus, a recent decision was reached by an
English Judaic ecclesiastical tribunal under supervision of the
Chief Rabbi (Orthodox) that a young woman impaired by mental
68. Yosi ben Yoezer flourished ca. 200-160 B.C. For the epithet "permitter": M. Ed.
8:4. Cf. B. Pes. 16a; Ned. 19a; A.Z. 37b. See I EMERGENCE Pt. 2, supra note 4, at 58-60.
69. 1 Macc. 2:40-42.
70. I EMERGENCE Pt. 2, supra note 4, at 60. Cf. id. at 90f., nn. 23-26. For priority of the
permission, see B. Ber. 60a; Bez. 2b; and elsewhere. Cf. T. Ed. 1:3, 5; B. Shab. 34a. See also I
EMERGENCE Pt. 2, supra note 4, at 172, 213 n.183. Cf. Mekh. 197f. (Lauterbach ed. Vol. III).
71. See supra note 70. See further on the abortion question, D. FELDMAN, BIRTH CONTROL IN JEWISH LAW 251 (1968).
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disorder, of whom men repeatedly took sexual advantage, was not
allowed to have an abortion." This perspective denies that a woman has a right over her own body. It also rejects any possibility
that modern psychological questions should be brought into play.
And it clearly maintains that abortion would be tantamount to
homicide and treats a foetus as if it is a human person despite the
clarity of classical halakhah opposed to this presupposition.
There are some very serious problems with this point of view
taken by a scholar of the school considered "orthodox." This view
comes close to the current pro-life and Roman Catholic positions
but it would differ with these in at least one particular, the right to
abort a foetus to save the mother's life. At the outset it should be
emphasized that for the purposes of halakhah "abortion" signifies
the termination of pregnancy before a foetus is capable of independent existence. This terminus would generally be defined medically
as at about 28 weeks of pregnancy. As will be seen, the halakhah
goes beyond that to consider the point of independent existence to
be only at the time when the embryo has emerged from the womb
and is capable of surviving on its own respiratory system. The crux
passage in the Mishnah is the following: "As regards a woman having difficulty in giving birth: one may dismember the embryo in
her womb and take it out limb by limb because her life takes precedence over its life."173 This, at a very minimum, clearly permits
abortion to save the mother's life contrary, for example, to the Roman Catholic position. That is not to say that one may take a life
in order to save another. The halakhah does not permit that except
under certain limited criminal circumstances. 4 The same mishnaic
source adds, "If the majority of the embryo has emerged [from the
womb], one must not injure it for one does not set aside a life for a
life."'7 5 The talmudic literature does not explain its reason for this
halakhah but it must certainly be dependent upon scripture.7 6
There we read that if a person caused a miscarriage by an act of
72. Halibard, Abortion in Jewish Law: A Recent Judgment, 3 J.LA 139 (1980).
73. M. Oh. 7:6. Cf. T. Yeb. 9:4.
74. A "pursuer" who seeks the life of another may be prevented from fulfilling his
plan by killing him. Cf. B. San. 72ab.
75. M. Oh. 7:6; T. Yeb. 9:4. Cf. B. San 72b, which minimizes rubo (majority of the
embryo) to rosho, its head: once the head has emerged the embryo is capable of sustained
life on its own and must not be injured. See Rashi to the text. This embryo unlike the first
is not considered a "pursuer" vis-a-vis its mother because it is a natural circumstance which

means she is pursued by "heaven." See also MAIMONIDES,
76.

HILKHOT ROZEAH

425:2.
See Rashi, supra note 75 (R. Solomon of Troyes ed. 11th cent.).

SHULHAN ARUKH, HOSEN MISHPAT

1; Joseph Karo,

888

Duquesne Law Review

Vol. 23:863

violence against a pregnant woman he only pays compensation for
the foetus unless the woman also dies." This was taken in Judaic
exegesis to indicate that a foetus within the womb is not a living
person. Thus, in a discussion of whether a person is guilty of homicide only when killing a "man" or even when killing a day-old
child, we are informed that the latter too is a human person. But
again, the foetus in the womb is not included. 78 The conclusion to
be inferred here is that foeticide, unlike infanticide and homicide
is halakhically not a capital crime.
Space does not permit here a more comprehensive discussion of
the abortion question throughout the halakhic literature since the
Talmud. It must suffice to say that on the basis of this massive
literature it is clear that two basic schools of thought arose. One
argued that aside from saving the life of the mother no abortion is
permitted, but gave wide latitude to the saving of her life, including within it health-threatening conditions. The other school argued that there is no explicit prohibition against abortion and consequently provided wide halakhic permissibility, anxious only to
avoid indiscriminate abortion on demand. 79 It is clear, however,
that the halakhah does not regard "life" in the sense that the organism in the womb may be called a "human" being as starting
prior to birth. This is sound medically at least in a negative sense,
especially insofar as there is no unanimity in medical science on
when life begins. We still have no assurance that what was held
over a half-century ago in Wisconsin, that "a two-months' embryo
is not a human being in the eye of the law," is not correct, or even
more that one should not go even as far as the halakhah and posit
that an embryo is not a human being prior to birth. 0
It is true, indeed, that the present state of science variously informs us that the human genetic code is laid down at the moment
of fertilization, some scientists consider life as effective when the
77. Ex. 21:22-23; Mekh. 63 if. (Lauterbach ed. Vol. III); B. San. 74a, 79a; P. Targ. Ex.
21:22f.; Onk., loc. cit.
78. Ex. 21:12 reads that one who is makeh ish, smites a man to death, is to be put to
death. Lev. 24:17 reads that whoever smites kol nefesh 6dam, any human person, is to be
put to death, implying that the victim need not be a "man." So too Num. 35:30: "anyone
who kills a nefesh (a person) is subject to death was taken in the light of Ex. 21:12, and if
one killed a non-viable birth he was exempt. See B. San. 84b. So too the commandment "do
not murder" at Ex. 20:13 (Deut. 5:17) would apply to a victim of any age, except the foetus
in the womb. Various discussions in the talmudic literature indicate a premise that the foetus is not a person, neither nefesh 6dam nor ddam. See B. Hut. 72a; San. 57b; Nid. 44a, in
all of which sources formulations that refer to "persons" exclude the foetus.
79. See FELDMAN, supra note 71, at 284.
80. Foster v. State, 182 Wis. 298, 196 N.W. 233 (1923).
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fetal heartbeat is heard, or that life begins when two gametes meet
and make a zygote. These views are, however, only reflecting that
at those particular moments the organism in the womb is potentially a human person. An apple seed, if it survives will become an
apple tree and not a cucumber. Similarly, the fertilized egg in a
human person's ovary, if it is ultimately delivered, will be what we
call a human child, not a canine puppy. That, and no more, can be
determined by the fact that the human genetic code is laid down at
fertilization. Even then, it must be borne in mind that the genetic
code may result in what medical science calls an "XYY" individual, an abnormality which geneticists believe tend to make the person more aggressive and anti-social. In such an event, the abortion
of embryos that are even more questionably human might be given
great consideration.
The entire halakhah related to homicide and the capital punishment meted out to its perpetrator rests upon the theological premise that God created the human in his image.81 The basic characteristic of this image is the fact that unlike an ordinary animal the
human is capable of making decisions, to act in freedom, to reason,
and to preserve memory. All the facets that distinguish the human
from the rest of nature and rank him as "divine-like" are related to
the mind, the free functioning of a healthy brain, and these characteristics only come into play after birth. It might even be argued
that just as no embryo is a human person until it is born and
therefore functioning with its own nishmat hayyim, the breath of
life, that is, until it is capable of sustaining itself on its own respiratory system, so no embryo whose brain is not capable of functioning according to reason and to make intelligent choices, should be
considered a human person. In that event the halakhah could be
said to condone the abortion of foetuses concerning which we are
absolutely certain have undergone brain damage.
As far as the ancient talmudists were concerned the foetus
within the womb was not a human person but rather a limb of its
mother, yerakh imo, or indeed gufah, her own body.82 This is cer81. Gen. 1:27. At Gen. 2:7 only when God infuses the human with nishmat hayyim,
the breath of life, does the lump of clay become a nefesh, a real person. Cf. Gen. 9:6, where
homicide is interdicted because the human is created in the image of God. Some exegetes,
indeed, tried to use this verse to include the foetus, reading the words "he who spills the
blood of a person in the person, his blood shall be spilled," to signify one who kills a foetus.
But this was argued as a law pertaining only to the benai Noah, the gentiles. See B. San.
57b; Gen. R. 34:14.
82. These formulations refer both to animals and humans. See B. Git. 23b; Ar. 7a;
Hul. 58a; Naz. 51a; B.K. 47a; San. 80b.
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tainly underscored by the biblical view referred to earlier, that the
person who caused a miscarriage was faced with a civil suit for
damages, the abortion of the embryo being classed as a tort. The
reason for this can only be because the embryo is part of the
mother. This is further reinforced by the view that the embryo is
the property of the mother and as property has no independent
rights. As a matter of record this view, that the mother is the
"owner" of her foetus as she is of her limbs, is explicitly stated in
the Talmud. This is further explicated in the halakhah that when a
pregnant woman is converted to Judaism, the foetus is included.8 3
Considering the following: that the embryo is not a human person,
that it does not become a human person until after birth, that it is
a limb of the mother and that it is the property of the mother, it is
quite within reason to argue that a little-understood talmudic passage serves as a reference for permissiveness in aborting a foetus to
prevent the birth of a malformed and retarded child. Here I have
reference to the halakhah that when a pregnant woman near to
delivery is to be executed her foetus is to be killed first in order to
prevent nivul, defacement. This has been understood normally as
referring to the woman. But this does not make nearly as much
sense as referring it to the foetus. When the mother is executed,
postthe flow of oxygen to the brain of the foetus will stop and the
84
mortem delivery will be a retarded, brain-damaged infant.
Thus not only did the halakhah express itself contrary to the
current popular pro-life view that the foetus is a human person
and that abortion is homicide, but also reflected the notion that it
was preferrable to abort a foetus rather than bring into the world a
nivul, a physically or mentally deformed being. Quite possibly had
talmudic scholars known more about the physical and psychiatric
danger to mothers, children and society when unwanted babies and
the fruit of rape or incest are forced into the world, or about birth
defects, they would have utilized the hermeneutical canons and
criteria discussed above to amplify a lenient abortion halakhah.
Once the premise is given that a fertilized ovum is not a person,
and that the later foetal growth is not human before delivery,
halakhic possibilities abound 5 These possibilities are not only to
be seen in the area of therapeutic abortion but also eugenic and
83. B. Git. 23b; Yeb. 78a.
84. M. Ar. 1:4; B. Ar. 7a; the discussion here contains a very pertinent sidelight, that
an embryo cannot inherit.
85. A modern scholar of the orthodox school, Ben Zion Uziel, permitted abortion to

save the mother's hearing. II

MISHPETAI UZIEL

46, 47.
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social, economic and humane facets, relates to overpopulation, and
the increasing drain on society caused by the institutionalization of
malformed and mentally incompetent people.
The foregoing points up some of the halakhic methodology discussed earlier in this essay. On the basis of this methodology it
arrives at a position at variance with the law of other systems even
in a matter fundamentally seen as a contemporary social issue. The
basis of the permissive options available in the halakhah rests
upon the theological doctrine that the human is created in the image of God which it holds in common with pro-life groups. But as
it moves from theology to anthropology and sociology the halakhah
takes on a many-hued coloration not in consonance with these
other groups. Its ethical concern is with the living rather than the
gestating. It implies that while the human was indeed created in
the image of God, the foetus is not considered to be in that image
prior to birth. At work in this theme is the hermeneutic of gezerah
shavah, the criterion of the love command extended to the mother
and society, and an ethical perspective that the dignity of the
human person relates primarily to the living mother in the face of
mere speculation that the foetus will become a living being, along
with concern for the dignity of the embryo lest it be born
malformed. 6
B.

Self-Incrimination

The foregoing illustrated a halakhic development rooted in theology. The present discussion is of a theme neither rooted in theology nor even soundly grounded in biblical precept. Rather, it
clearly illustrates rabbinic halakhic development anchored in their
exegesis of scripture but subject to questions aroused by a natural
reading of other texts. And curiously, it offers an interesting example of how Judaic halakhah influenced reformation law and thus
indirectly both English and American common law.
Biblical episodes repeatedly indicate that confession and self-incrimination will lead even to the extreme penalty. Thus in Joshua
7, Akhan violates the herein, the taboo against all the people, animals, and wealth of Jericho, and takes something of it. In consequence Israel lost the battle at Ai, and upon Joshua's importuning
of the Lord regarding the disaster the Lord told him that the
hereto, had been violated. Lots were cast to determine the guilty
party and Akhan was exposed. Joshua asked Akhan to confess and
86.

See supra note 78 and the discussion of nivul in the text.
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to testify against himself down to every detail, and when he had,
he received the extreme capital punishment of stoning.8 7 The same
biblical attestation to the acceptance of self-incrimination and
in
punishment meted out on the basis of confession is present 88
other sources, reflecting a period considerably later than Joshua.
This raises a serious question. How can self-incrimination be an
acceptable practice in the face of the requirement that no conviction be pursued without at least two witnesses to testify to a
crime?89 Apparently the halakhah of dut (testimony) was later in
development, and although it is implied in the earliest of Pentateuchal documents, the Decalogue, it was not yet a sina qua non
87. Josh. 7:14-18, 19f., 25. Verse 25 is somewhat garbled and implies a double punishment of stoning and burning. The Masoretic text is somewhat redundant, but LXX indicates a better and simpler reading, that Akhan was stoned.
88. II Sam. 1:10-16; II Sam. 4:8-12. In monetary cases: Judg. 17:1-4.
89. Deut. 17:16, 19:15; I Ki. 21:10, 13. Cf. Num. 35:30, that one witness is not adequate
in a capital case, and Deut. 19:15, which stresses that one witness is never adequate to
convict someone for any offense. Mt. 18:16 reflects the prevalence of Deut. 19:15 during the
first century, as does Paul at I Cor. 13:1-4. I Ki. 21:10, 13, indicates acceptance of two witnesses in the monarchical period. The fact that Josephus, Ant. VIII, 13, 7 (358) writes of
three witnesses in the Ahab-Navoth episode of I Ki. might be either a slip of his pen or that
three witnesses were preferred under the early proto-rabbinic halakhic; the latter is the view
of Louis Ginzberg, 6 LEGENDS OF THE JEWS 312 n.39. Cf. Ant. IV, 8, 15 (219). On the other
hand it is apparent that the priestly courts of Josephus' time accepted two witnesses, as at
Mt. 26:60 (duo); Mk. 14:57, in the same context of the hearing held for Jesus before the
Sanhedrin, says tines (some), while neither Lk. nor Jn. speak of witnesses. In the episode of
Stephen before the Sanhedrin at Acts 6:13, ,7:58, the number of witnesses is not specified.
The Damascus Document, CDC 9:16-23, appears to allow for three witnesses to testify to
three infringements in a capital case on the part of a perpetrator when there was only one
witness present each time. That is, it permits "linkage" of witnesses even in capital cases, a
procedure unaccepted in rabbinic halakhah. See M. Mak. 1:9, B. Mak. 6b; and sometimes
such linked testimony was not accepted even in monetary cases, as at B. San. 30ab. Thus,
lines 17-20 imply that three witnesses were needed to consummate the conviction if only one
witness could testify to each infringement. This implies that if there were two witnesses to
any one act it would be adequate. This is further borne out at lines 20-21, that in capital
cases, if two witnesses testify to separate infringements the only penalty would be ostracism,
and in monetary matters two were needed even for ostracism. Thus Ginzberg's view that the
"older" halakhah required three is highly uncertain, and it is also curious that Ginzberg sees
lines 19-20 as indicating that the case is juridically complete with the linkage of two witnesses while the text clearly has three different infringements testified to by three separate
witnesses, one to each event. See L. GINZBERG, AN UNKNOWN JEWISH SrCT 44, 119f. (1976). B.
JACKSON, ESSAYS IN JEWISH COMPARATIvE LEGAL HISTORY 180 (1975), is partially correct in
calling CDC 9:16-23 an exegesis of Deut. 17:6; 19:15, but it should be seen as a departure in
the halakhah. It is more stringent, for it allows capital punishment to be meted out by
linked testimony, dut mezurelet, "testimony joined together," which is unacceptable in
proto-rabbinic halakhah, as noted earlier. Cf. Sif. Deut. 188; Mekh. 169f. (Lauterbach ed.
Vol. III). JACKSON, supra at 183, recognizes that the use of the term shomea ani at Mekh.
implies that the view now expressed in contrast to another is new, and therefore "linked
testimony" might be the older halakhah and the proto-rabbinic the newer, an effort to protect the accused and part of proto-rabbinic leniency.
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for a juridical case to be built against an accused. The lot and confession still played a major role.90 It is instructive that in the oldest
halakhic compilation of scripture, the Covenant Code (Exodus 2123:19), there is no provision for a law of testimony other than to
prohibit corrupt testimony. Thus, it appears that along with the
practice of confession, and inevitably self-incrimination there arose
a law of testimony, possibly requiring three witnesses at first, but
later modified to "two or three" so long as it was clearly understood that one was inadequate. When self-incrimination was declared inappropriate and unacceptable in a court of law cannot be
determined. It was, however, certainly one of the revolutionary abrogations of Torahitic practice that was brought about by the pretanaitic proto-rabbis.9
Thus the probable first step to eliminate confession as juridically
acceptable is reflected in the rule that an accused is not to be
heard against himself 2 This, however, applied only in capital
cases. In monetary matters confession and self-incrimination continued to be accepted."3 One curious note is that the explicit rejection of self-incrimination is not found in the Mishnah and this
leads one to conclude that the editor of that work found it difficult
to include a provision so utterly contrary to biblical evidence. This
did not merely involve an exegetical reinterpretation or an innovation but a direct abrogation which they were probably unable to
root in biblical warrant. It appears rather that the rejection of selfincrimination came as a by-product of the rejection of relations,
and this in turn rested upon the exegesis of Deuteronomy 24:16
referred to earlier. 4 Some time later the dmoraim applied the
older Toseftd view against self-incrimination. Thus, for example, a
90.

Ex. 20:16 only bars false testimony and says nothing about confession. Cf. Ex. 23:1.

91.

See A. KIRSCHENBAUM,

SELF-INCRIMINATION IN JEWISH LAW

(1970). Kirschenbaum

labors at proving that the new halakhah reflected in tanaitic sources was not a change when
it clearly was.
92. M. San. 4:1 requires cross-examination of witnesses; 5:4 allows the accused to testify in his own behalf, but only to present substantive information that can lead to acquittal.
Cf. T. San. 11:1. At M. San. 6:2 the accused's confession is no longer juridical, but a rite of
penitence in order to win atonement from God before his execution. One formula to be
recited was: "May my death be atonement for all my sins."
93. T.B.M. 1:10; M.B.K. 10:7.
94. This is the background of the discussion at B.B.B. 159a concerning the eligibility
of a son-in-law to attest to his own signature on a document benefitting his father-in-law.
See supra note 57. Cf. B. San. 28a where the exegesis is explicit. The core halakhah is stated
at M. San. 3:1f. that if a plaintiff or defendant can prove that the witnesses are either
relations or are morally disqualified (M. San. 3:3), they can annul their testimony but have
the option to accept such testimony. Cf. P. San. 21c; M. San. 3:4 lists ineligible relations.
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person was eligible to testify in a case where he was compelled to
participate in the violation of a precept, but not where he voluntarily participated. In the latter instance he would be self-condemnatory, and by a twist of nuance some sages derived a halakhah that
one who is self-condemnatory falls under the interdict of ineligibility to give testimony. Raba (4th cent.), however, stated simply the
logic of the situation: "each person is a relation to oneself and
therefore cannot self-incriminate."9 5 This rejection of testimony
against oneself was an abrogation of biblical provision for confession as a basis of incrimination. This formulation, to whenever it
will be dated, was easily extended to mean that a litigant's testimony is never given legal status.
The halakhah against self-incrimination was a major step forward. It certainly would obviate both the institution of ordeal and
possibly implementation of torture."" It was based on the hermeneutical methodology which interpreted redundancy of words and
made use of the hekesh, among other devices. 7 This rejection of
self-incrimination is unique in the western world, insofar as the
Anglo-American jurisprudence which is the one most closely related to the Judaic experience admits of the right not to testify
against oneself, but also admits the eligibility of confession and
self-incrimination. Thus too, if a defendant takes the stand voluntarily he or she is no longer protected against self-incrimination.9
Before concluding this section it might be appropriate to raise
the question as to whether the rabbinic abrogation of self-incrimination had any impact upon Anglo-American jurisprudence. This
is not the place to discuss at length the whole subject of Christian
study of Judaica in the medieval world.9 9 They were not only familiar with such short-cut sources as Maimonides' Mishneh Torah,
but also with the primary talmudic sources. John Selden (15841654) described the talmudic right against self-incrimination. He
95. R. Joseph exegetes Ex. 23:1 at B. San. 9b, where Raba offers the alternative formulation, ddam karob &zel6zmoi, and therefore 6n £dam mesim &zmo rash&, a person cannot make oneself wicked.
96. This has to be modified, however, in a case where there might be "smoking gun"
evidence but no witness, where the accused is incarcerated and underfed until he dies of
starvation or malnutrition, M. San. 9:5. The Palestinian Talmud's text of this Mishnah
reads that that the person committed multiple murders (nefashot) and is presumed to be so
socially dangerous as to justify this unusual sentence. See M. SCHACHTER, THE BABYLONIAN

267 (1959).
Id. See Section III.

AND JERUSALEM MISHNAH

97.
98.
TION

L.

LEVY, ORIGINS OF THE FIFTH AMENDMENT: THE RIGHT AGAINST SELF-INCRIMINA-

434 (1968).
99.

See P. SIGAL, III EMERGENCE chs. 3, 7, bibliography, and endnotes (1985).
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was an associate of Sir Edward Coke, a leading jurist and responsible for securing the Petition of Right in 1628. It is true that Selden's translation of the Maimonidian-talmudic position did not appear until 1653 while the origin of the right against selfincrimination is dated to 1637. Nevertheless it is suggestive that
Selden and Coke even earlier than 1628 were in conversation about
Judaic halakhah, and there is no evidence to gainsay that we have
here an actual instance in which a pillar of western jurisprudence
might well have been influenced not by biblical norms, but surprisingly by rabbinic norms coming from a source usually derided as
"legalistic. 0 0
The interesting thing is that English jurists, probably shy to
confess dependence upon the rabbis, who were consistently degraded in Christian polemic, attributed the idea to Jesus and to his
influence upon the Magna Carta. 1°1 Some scholars believe the only
connection between Jesus and the question of self-incrimination is
in his refusal to respond to the incriminating question asked by
Pilate and the Priests as to his royal and messianic status. Certainly the Passion episode points to Jesus' refusal to engage in selfincrimination.0 2 But these passages are not the only ones, or even
100. See LEVY, supra note 98, at 440. Levy rejects the probability of such influence:
101. Id. at 291. See Chapters 28-29 of the Magna Carta.
102. Mt. 26:63; Mk. 14:61; Lk. 22:70; Jn. 18:33f. At Mt. 26:64, in response to the
Priest's adjuration Jesus only said, according to the Greek text: su eipas, "you said it";
probably for the Aramaic dmrat, thus circumventing any self-incriminatory confession.
Jesus gave a variant of the same response to Pilate at Mt. 27:11, su legeis. Cf. vv. 12, 14. It
might be objected that at Mk. 14:62 Jesus replies "I am" thus incriminating himself by
claiming he was indeed the annointed son of the Blessed One [God]. But it must be kept in
mind that Mark wrote later and was sloppy about his halakhic material. See Sigal,
Matthean Priority in the Light of Mark 7, 2 PROCEEDINGS, EASTERN GREAT LAKES BmLICAL
SOCIETY 76-95 (1982); Sigal, Further Thoughts on Matthean Priority,3 PROCEEDINGS, EASTERN GREAT LAKES BIBLICAL SOCIETY 122-34 (1983); Sigal, Aspects of Mark Pointing to
Matthean Priority,NEW SYNOPTIC STUDIES 185-208 (W. Farmer ed. 1983). Furthermore, Mk.
14:64, which reports that the Priests and Sanhedrin condemned him as "worthy of death"
for blasphemy is obviously unrelated to his confession of "messiahship," for that is not blasphemy, nor was there blasphemy spoken. And again, where it really counted, where he
might be guilty of treason and hence subject to death, Jesus did not volunteer self-incrimination in his response to Pilate, Mk. 15:2, where again he said su legeis. Cf. 15:5. Luke too
merely says hymeis legete "you say I am" (22:70). It appears at v. 71 that the Priests are
willing to accept this self-incrimination, but that does not contradict my thesis. The Priests
were still accepting the biblical allowance for it while Jesus followed the proto-rabbinic
halakhah. See in general on Jesus as proto-rabbi my unpublished dissertation, The
Halakhah of Jesus of Nazareth According to the Gospel of Matthew (University of Pittsburgh, 1979). See also I EMERGENCE Pt. 1, supra note 4, at 407-12. Again at Lk. 23:3 Jesus,
in response to Pilate, still only says su legeis, "You say it." Cf. v. 9. In the Gospel of John
the dialogue runs differently and there is no occasion for Jesus to implicate himself in treason before the Priests. At 18:33f. when Pilate asks whether he is king of the Jews Jesus
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the best ones, to illustrate Jesus' halakhah. A more interesting exchange is where Pharisees challenge Jesus for appearing as his own
witness in claiming that those who follow him will never walk in
darkness. They argue, "Your testimony is not valid." We see first
of all that early in the first century there was a halakhic view
against one offering his own testimony about himself. Jesus replies,
"Though I testify on my own behalf my testimony is valid, for I
know where I come from and where I am going."1 0 Does this mean
that Jesus followed the halakhah allowing for self-incrimination?
Not at all. In this case Jesus was free of any doubt that he would
incriminate himself and was therefore at liberty to testify in his
own favor. One must be careful to assess Jesus' words accurately:
kan, "though I testify" periemantou,"on my behalf" with the positive nuance flowing from peri. As indicated above, one was able to
testify on behalf of his acquittal.1 4 Jesus, therefore, may be said to
represent at least one proto-rabbinic view current in his time that
rejected self-incrimination but accepted one's testimony regarding
oneself where it was not self-incriminatory. Considering this and
the probability of the influence of Selden upon Coke it is reasonable to conclude that the western protection against self-incrimination has distinctive Judaic roots. By 1649 at the trial of King
Charles the right to refuse to answer was extended from litigant to
witnesses and was part of the legal code of England by 1656. That
Puritan jurists and others did not concede its Judaic origins can be
well understood in the light of the Judaizing charges that were
constantly in the air by one Christian group against another. To
have credited Judaic halakhah would, ironically, be selfincriminating. °0
answers with a question, "Do you say this on your own, or is it what others told you about
me?", circumventing a self-incriminatory reply, and at v. 37 after Pilate reiterates the question Jesus simply responds, "you say that I am a king." Admittedly there are translations
that often make Jesus' replies in all of the gospels affirmative and hence self-incriminatory,
but these translations read into the original Greek what is not there. The King James version preserves the original.
103. Jn. 8:12-14. At v. 16 Jesus says he combines his testimony with that of the Father
to provide the necessary two witnesses in accordance with scripture. The upshot was that
they did not seize him, v. 20, which substantiates that Jesus was not being self-incriminatory, even if the reason was not clear to the author of the Gospel of John. Cf. Jn. 5:31 where
Jesus implies that his self-testimony is not valid. But this should be taken as meaning because he is only one witness. John the Baptist testified for him too, and together they are
two witnesses as required by the Torah.
104. M. San. 5:4.
105. See LEVY, supra note 98, at 313; on "Judaizing," see SIGAL, III EMERGENCE (pagination still undetermined, publication forthcoming, Spring 1985).
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HALAKHIC INTIMATIONS IN THE

NEW

TESTAMENT

The foregoing has already introduced us to the idea that Jesus
taught in part in accord with proto-rabbinic halakhic perceptions.
Here I present further examples of this, especially focusing on a
passage with which I have not dealt elsewhere."' It was noted earlier that one of the hermeneutical rules is to explain (and explain
away) one biblical verse on the basis of another.10 7 When Hillel
introduced his celebrated prozbul to allow a court to collect a debt
during the seventh year, the year of shemitah when all debts are
void, he used this method. He cited Deuteronomy 15:9, which prohibits one from refraining to lend money to a person in need,
against Deuteronomy 15:2 which prohibits demanding debts in
shemitah. Applying the criterion of tikun ha6lam (the general welfare) even if only implicitly, he argued that if debts cannot be collected they will not be made. He thereby made one verse (Deuteronomy 15:2) inoperative by virtue of stressing the other
(Deuteronomy 15:9). l 08

On the other hand Jesus upheld Deuteronomy 24:1, that a person may divorce his wife, but only in a case of adultery, by citing
Genesis 1:27 that the human race was meant to be constituted of
units of male and female, and Genesis 2:24, that for this reason a
man leaves his parents and cleaves to his wife.109 Here we have A
case of the hermeneutical rule binyan dv mikatuv had and
binyan dv mishnei kituvim, a principle derived from one text or
from two texts. Jesus used two texts to formulate his principle." 0
The ethical import of Jesus' use of proto-rabbinic hermeneutics in
this instance is in its compassion for the predicament of women. It
106. See further on this my unpublished dissertation, supra note 102, and also the
reference there to I EMERGENCE Pt. 1. But there I did not expound on the passages of John
to be considered here.
107. See supra note 42.
108. See M. Sheb. 9:3-7.
109. Cf. Mt. 19:3-9. This is not the place to discuss the complex issue of Jesus' attitude to divorce. See my dissertation, supra note 102. In brief, at Mt. 5:31f. Jesus does not
question Deut. 24:1, and this is not an appropriate antithesis in which he opens by citing
scripture and then providing new halakhah. Deut. 24:1 does not not say what Mt. 5:31 says.
Mt. 5:31 says "It was said: 'whoever dismisses his wife shall give her a bill of divorce.'"
Deut. 24:1 actually says ". . . if he find in her a matter of unchastity he may write for her a
bill of severance ....
" What Jesus is actually citing is the view of Hillel, that one may
divorce for any reason. Jesus thus opposes the Hillelite position of easy divorce. He cites
Gen. 1:27 and 2:24 to uphold the supremacy of marriage, and thus to strengthen the strict
construction of Deut. 24:1 in the face of its loose construction by the Hillelites.
110. The rule of binyan 6v constitutes rules 3 and 4 of Hillel's seven midot, see supra
note 42, and rule 3 of Ishmael's thirteen midot (Sifra 3a).
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must be recalled that the divorced woman in ancient society was
stigmatized and without true status. The ketubah (marriage certificate) functioned to give her a predetermined financial settlement
but this might in few cases have been sufficient for her upkeep for
any number of years. Her grown children had no further obligation
to her, and only remarriage could redeem her from possible loneliness and destitution. To tighten the right of divorce in the early
part of the first century was to curb the authoritarian power of the
husband and offer a modicum of security to the wife.
More interesting than this example of Jesus' use of hermeneutics
is his Sabbath halakhah in the Gospel of John.111 Jesus visited Jerusalem on a festival. There on the Sabbath of the festival he saw a
lame man waiting at a pool which was believed to contain healing
waters stirred by angels. Jesus asked the man whether he wants to
get well and the man replied that someone always beats him into
the pool because of his infirmity. Whereupon Jesus healed him,
and told him: "Get up, pick up your sleeping mat and walk" (John
5:8). Some people admonished the healed man not to carry his mat
on the Sabbath. 112 The healed man told them that the person who
cured him had told him to pick up his mat and walk, and eventually when they encountered Jesus it was with antagonism. It is not
explicit in John whether they were critical of Jesus because he
healed on the Sabbath or because he told the man to carry his mat,
but it appears from the Greek text hoti tauta epoiei "because he
did these things" that it was for both reasons. 3
It is important to indicate here that there already was a protorabbinic tradition, unless it was originated by Jesus and maintained in later rabbinic halakhah, that the smokhot, the support
materials needed by a handicapped person may be carried on the
Sabbath even into the forecourt of the Temple despite the possibility that impurity has attached itself to them. 1 4 Here we would
111. There are three main passages in John: 5:1-18; 7:21-23; 9:1-12. Space allows only
consideration of 5:1-18 in tandem with 7:21-23.
112. Jn. 5:1-10; M. Shab. 7:2 prohibits carrying from one domain to another; cf. 10:5.
Those who opposed carrying the mat represented the most pietistic restrictive PharisaicEssene groups, not the proto-rabbinic sages. See my Dissertation on the halakhah of these
groups as over against Jesus' halakhah. The halakhah of carrying is quite a bit more complex than would appear from the two mishnaic sources cited here. See infra note 113.
113. Jn. 5:11-16. It must be clarified here, however, that not all views agreed at the
time concerning either Sabbath healing or carrying. Thus M. Shab. 6:8 allows a handicapped
person to carry his support materials even into the forecourt (the tizarah) of the Temple. A
difference of opinion on carrying from one domain to another, from a private to public domain, for example, is clear at M. Shab. 11:1. Cf. M. Er. 9:2; Men. 41b.
114. See supra note 113.
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have an instance in which both the sanctity of the Temple precincts and the Sabbath are waived in the interest of humanitarian
compassion. Furthermore, the prohibition of carrying was from one
domain to another but the lame man in our pericope is carrying
within the same domain, and conceivably, although superficially it
appears to be a public domain, it might be considered a reshut
hayahid, a private domain. This is possible because he was in the
stoa. This is hebraized into istevanit and is an area declared to be
a reshut hayahid, a private domain, for Sabbath purposes. It was a
colonnade or portico area. Similarly the tizarah or forecourt of the
Temple was a plaza, and such areas as plazas and courtyards were
considered private domains. Thus, any prohibition attached to the
carrying of the lame man's mat on the sabbath in the stoa of the
Temple would be highly questionable and subject to much
halakhic dispute among proto-rabbinic figures. Guided by the love
command Jesus, like other proto-rabbinic figures, would both heal
and allow the carrying, while the more restrictive pietistic Pharisees would prohibit it and express their indignation with Jesus.1 '
There is then a considerable interruption in the Gospel text until it returns to the Sabbath question. 1 6 It must be presupposed
that the sentiment expressed at John 5:18, that the Judeans
sought to put Jesus to death on account of his more lenient approach to the Sabbath restrictions remained a major factor in his
public ministry. Hence, although John 7:21-23 reports an episode
at least a year later Jesus can refer to the Sabbath question because it is relevant to their relationship.11 7 At this later encounter
Jesus introduces a kal vehomer into his argument. He says that
Moses or the earlier patriarchs gave them circumcision. In deference to the explicit requirement of the Torah that circumcision be
done on the eighth day, it was practiced on the Sabbath in order
that a child born on the Sabbath is circumcised on the eighth.
day.11 8 Jesus alludes to that practice (John 7:22), and then he con115. See M. Toh. 6:10; T. Bez. 2:18; B. Shab. 22a, 29b; Pes. 101a; Bez. 23b; Men. 41b.
116. Jn. 7:21-23.
117. That Jn. 7:21 is a year later than 5:16 is evident from the various texts that refer
to the passage of time. At 5:16 Jesus is in Jerusalem. At 6:1 he traveled to Tiberias. 6:16, 22,
7:1 all attest to more time having passed. At 6:4 Passover is at hand, but this is a Passover
that occured after the "festival" of 5:1. Since the latter was a pilgrimage festival when people gathered in Jerusalem it had to be no later than the previous Sukot, and so a half-year
has elapsed between 5:1 and 6:4. At 7:2 Tabernacles (Sukot) is at hand, and this must be six
months later, a year since the festival of 5:1 and the Sabbath encounter of that time.
118. Circumcision on the 8th day: Gen. 17:12; 21:4; Lev. 12:3; M. Shab. 19:2. Cf. M.
Shab. 18:3. Space does not provide for a critique here, but it must be said that Severino

Duquesne Law Review

Vol. 23:863

tinues: "If on the Sabbath a man receives circumcision so that the
Torah of Moses not be broken, are you angry with me that I made
a whole man healthy on the Sabbath?" Another way of putting
this would be: "If for one organ of the body the Sabbath may be
waived, how much more so for the whole person?" 9 That Jesus, in
his Aramaic and as a proto-rabbinic figure, spoke it in kal vehomer
form is quite likely. That the author of the gospel sought to
"Philonize" or "Hellenize" the material for his diaspora Hellenistic
communities is also quite likely. In this way too Philo often wrote
the same traditions as were expounded in Palestine in another
form. Philo's form was more philosophical and rhetorical in order
to give the traditions the flavor of Greek philosophy. i 0
In effecting healing on the Sabbath Jesus was acting in accord
with the principle of the love command. There was no torahitic
prohibition to heal, and whether one permitted it generally, permitted it only under extraordinary circumstances, or prohibited it
depended not upon the word of God, a revelation concerning healing, but upon one's loose or strict construction of the meaning of
melakhah (work) on the Sabbath.' 21 Thus, for example, a person
may extinguish a lamp on the Sabbath in order to facilitate a sick
person's ability to fall asleep, although extinguishing is prohibited,
and this case is not one of saving life.' 22
This recognition of the complexity of the ancient approach to
the Sabbath halakhah would assist modern scholars in understanding that the halakhah was not monolithic. If Pharisees and others
acted consistently out of pietism and restrictiveness, there were alternative views taken by proto-rabbinic figures. It is not adequate
to think that "the Jews" in the Gospel of John did not see "a deep
theological significance in Jesus' healing on the Sabbath" and that
this alone explains Jesus.'23 Indeed, Jesus and others defended
their Sabbath postures by theological argument, but John's "Jews"
Pancaro, THE LAW IN THE FOURTH GOSPEL (1975), is wide of the mark in his interpretation
of the Sabbath halakhah and the position of Jesus in the passages here considered.
119. For a similar kal vehomer see B. Yom. 85b: "R. Eleazar said, 'If circumcision
which attaches to one only of the two hundred and forty-eight members of the human body
suspends the Sabbath, how much more shall the saving of the whole body suspend the
Sabbath.'"
120. For Philo, see I EMERGENCE, supra note 4, pt. 1, ch. 6, 311-30. For John, see id. at
426-31.
121. See NEW DIMENSIONS, supra note 1, at 119-27, 195-97; Sigal, Toward a Renewal
of Sabbath Halakhah, 31 JUDAIsM 75-86 (1982).
122. M. Shab. 7:2 prohibits extinguishing; 2:5 permits for the sick person.
123. PANCARO, supra note 118, at 16.
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who were Jesus' antagonists, the Pharisees, simply projected other
theological positions.
VI.

CONCLUSION

The foregoing has indicated that there was a basic ethical thrust
in the rabbinic halakhic system arising from Old Testament law
and doctrine. The hermeneutical methodology applied to the primary biblical texts was culturally conditioned, but used by the
proto-rabbinic and rabbinic sages with a view to expanding social
justice and human dignity. Pervading the rabbinnic approach was
something more than the pragmatism and need of the state that
played a role in Plato's Laws. For Plato in both his Republic and
Laws the individual is subordinated to the state, for every individual exists for the sake of the whole. 124 This is the contrary of the
rabbinic formulation in which each individual is to regard himself
as the reason the world was created, that is, the whole exists for
the sake of the individual. 1 25 This is a component of the rabbinic
love command which permeated the hermeneutic and the conclusions of rabbinic halakhic development. In all spheres of life and
among all classes of people, contrary to Plato's stress on absolute
obedience in a pecking-order, the rabbinic halakhah sought to reduce the power of parents over children, husbands over wives,
masters over slaves and employers over employees.
In our discussion of abortion and self-incrimination we saw
poignant examples of how human dignity was protected by the
ethical thrust of halakhah. In the case of abortion the living woman was considered above the not-yet-born. In the case of selfincrimination, the accused was protected from torture and psychological breakdown leading to submission, while society was protected from corruption of justice by the offering of deals in return
for confession, all by virtue of the fact that accusative confession
was not accepted.
Finally it was indicated that this halakhic thrust and methodology was integral to the teachings of Jesus. This has two special
implications. First it emphasizes the continuity of Judaic teaching
from the matrix of Christianity into the early church and therefore
underscores the need for closer scrutiny of the common theological-halakhic postures of the two faiths as over against the traditional argument that Judaism was legalistic and Christianity faith124.

BURG,

125.

M. San. 4:5.
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oriented. Second, to the extent that Christian values permeated
early western law systems it was largely informed by its Judaic matrix, and consequently it would prove of some value to examine
western and especially American law with a view to rediscovering
their Judaic theological-halakhic elements. The purpose behind
such an enterprise would be to flesh out how the Judaeo-Christian
ethical tradition can be renewed in contemporary law systems,
most especially in approaching complex issues of technology, the
protection of abused segments of the population such as battered
wives, molested children, abandoned old people, neglected poor,
disadvantaged handicapped, bio-medical questions, the delivery of
medical care, and non-violent resolution of conflict. This does not
call for a study of "comparative law," but rather of how to refashion the contemporary Platonic approach to law into a renewed concern for individuation.
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APPENDIX

Abbreviations Used in the Footnotes:

Biblical:
Gen.

I or II Ki. -

Genesis

-

Ex. - Exodus
Lev. - Leviticus
Num. - Numbers
Deut. - Deuteronomy
Josh. - Joshua

I or II Sam.

-

First, Second Book
of Samuel

First, Second Book of
Kings
Jer. - Jeremiah
Ez. - Ezekiel
Prov. - Proverbs
Neh. - Nehemiah
LXX - Septuagint
Onk. - Targum Oklelos
P. Targ. -

Palestinian Targum

Rabbinic:
M. T. B. P. A.Z.

Mishnah
Tosefta
Babylonian Talmud
Palestinian Talumd
- Abodah Zarah

Ar. -

Arakhin

B.B. - Baba Batra
B.K. - Baba Kama
B.M. - Baba Meziah
Bekh. - Bekhorot
Ber. - Berakhot
Bez. - Bezah
Ed. - Eduyot
Er. - Erubin
Shab. - Shabbat
Sheb. Sot.

-

Suk.
Toh.
Yeb.

-

Other:
Ant.

Sotah

-

-

-

Shebuot

Sukah
Tohorot
Yevamot

Josephus, Antiquities of the
Jews.

Mt. - Matthew
Mk. - Mark

Git. - Gitin
Hor. - Horayot
Hul. - Hulin
Kid. - Kidushin
Mak. - Makot
Meg. - Megilah
Men. - Menahot
M.K. - Moed Katan
Naz. - Nazir
Ned. - Nedarim
Nid. - Nidah
Oh. - Oholot
Pes. - Pesahim
San. - Sanhedrin
Gen. R. - Midrash Rabbah,
Genesis
Lev. R. - Midrash Rabbah,
Leviticus
Num. R. - Midrash Rabbah,
Numbers
Sif. - Sifre
Mekh. - Mekhilta
Ab. de. R.N. - Avot of Rabbi
Nathan
Lk. -

Luke

Jn. - John
I, II Cor. - First, Second, Epistle
to the Corinthians
J.L.A. - Jewish Law Annual

